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Der Deutsche Anwaltverein (DAV) ist der freiwillige Zusammenschluss der deutschen 

Rechtsanwältinnen und Rechtsanwälte. Der DAV mit derzeit ca. 68.000 Mitgliedern vertritt 

die Interessen der deutschen Anwaltschaft auf nationaler, europäischer und internationaler 

Ebene. 

 

Der Deutsche Anwaltverein spricht sich in seiner Stellungnahme für die Einführung einer 

Informationspflicht für Unternehmen zur alternativen Streitbeilegung aus. Eine solche 

Informationspflicht würde auf europäischer Ebene der Informationspflicht entsprechen, die 

das gegenwärtig im Gesetzgebungsgang befindliche Mediationsgesetz vorsieht. Gegen die 

obligatorische Durchführung oder Teilnahme von Unternehmen und Verbrauchern an 

ADR-Verfahren spricht sich der DAV hingegen aus. 

 

 

(1) What are the most efficient ways to raise the awareness of national consumers and 

consumers from other Member States about ADR schemes? 

The nature and financial impact of consumer disputes varies largely. Consumer disputes 

may, for example, arise relating to typical “daily life” transactions, insurance, real-estate or 

banking issues of different financial importance as well as due to online-transactions, either 

with a national or international impact. However, regardless of the context, it appears that 

consumers make little use of ADR in order to resolve their disputes.  

The Commission has identified three main challenges regarding the lack of acceptance of 

ADR for consumer disputes in the EU: 

- The awareness of ADR has been low among entrepreneurs and consumers; 

- Entrepreneurs are unwilling to engage in the process; and 

- not all sectors of the market or regions of the EU are covered (territorial scope/ 

sector specific activity of ADR). 

The DAV suggests that the awareness of ADR will grow among consumers and 

entrepreneurs if more information is provided. Therefore, the EU might consider creating 

incentives for businesses to inform consumers about available ADR options. Industry 
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associations might consider self-imposing such obligations within a reasonable time frame 

and with a view of the related costs. As a last resort, one might also consider requiring the 

businesses to provide information on ADR to consumers having due regard to costs and 

time concerns. The purpose would, in any event, be that businesses inform consumers 

about what they must do in case of a complaint, how available ADR schemes may work, 

and where complaints might be resolved.  

Notwithstanding the value of ADR, it should be clear that it will only serve as a 

supplementary means of proceeding if really requested by the consumer and/or the 

business. 

As compared to centralized information nets, businesses would appear to be the most 

appropriate distributor of information regarding consumer ADR. Typically, the business 

partner would be the first point of contact for a consumer when it comes to complaints. 

When consumers are discontent with a product or service they received, their first thought 

will usually not be to search for information regarding a centralised ADR scheme on an EU 

website or elsewhere. Usually, they will rather take their complaint to their business 

partner. 

At the same time, businesses should remain free to decide what ADR schemes they may 

want to adhere to or, depending on their size and possibilities, even offer themselves for 

consumer contracts.  

In order to inform their customers about the available ADR options, entrepreneurs might, 

for example, make reference to the respective ADR scheme or schemes offered in their 

general terms and conditions, at the bottom or back of the invoice, or on the business’s 

website. Larger companies might also consider establishing a link or hotline.  

The information should be provided in the language the contract was concluded in. As a 

rule of thumb, businesses ideally would provide the information in the languages of all 

member states where they do business. However, distinctions need to be made depending 

on the size of the companies.  

While further growth is to be expected, currently, there are already at least 750 ADR 

bodies in the EU available for consumers. In Germany, there appear to be 203 ADR 



 5

bodies1. Numerous providers of consumer ADR are easily accessible online2. Several 

providers facilitate ADR without actually offering it3.  

To close the currently existing territorial or sector related gaps, the DAV expects chambers 

of commerce, industry and professional associations and organisations to support their 

members by setting up ADR schemes that can be relied upon by consumers and 

businesses.. The DAV further expects the existing ADR organizations to actively compete 

with the consequence of increasing quality in the ADR proceedings. Finally, the DAV 

predicts that the daily success of an ADR mechanism will, as a matter of fact, increase 

awareness. 

Where businesses offer their own ADR schemes, it should be in their discretion to pick the 

type of scheme they prefer. Academic research in the United States on dispute systems 

design provides significant groundwork on different schemes 4 . Disputes between 

businesses and consumers (B2C-disputes) can be resolved in several ways without 

litigation. Those ways can be ranked according to their level of escalation: 

- As a first step, businesses can install complaints handling mechanisms. Their 

defining feature is to present an option for consumers to state their complaint and 

their demand (external), and to have personnel designated for dealing with 

complaints (internal). The most simple form is a “complaints”-section on a business’ 

website, or a hotline.  

- One step further is the employment of ombudsmen who intermediate as neutral 

third parties in B2C-disputes. Their decisions can be binding for both party or for 

one party only. Ombudsmen can settle disputes by means of ODR as well. 

Ombudsmen are a tried and tested way to settle disputes. Ombudsmen have been 

successfully employed by businesses in particular branches, especially banking 

                                                  
1  http://ec.europa.eu/consumers/redress_cons/ecc_germany_en.html 
2 http://www.oecd.org/dataoecd/0/37/1878980.pdf alone lists forty of them, with various languages 

available. 
3 An example would be http://www.adrnow.org.uk/ for the UK.  
4 An excellent starting point provide Smith/Martinez, An Analytic Framework for Dispute Systems 

Design, Harvard Negotiation Law Review, Vol. 14 pp. 123 et seq., available at 

http://www.hnlr.org/wp-content/uploads/2009/09/123-170.pdf.  

http://www.oecd.org/dataoecd/0/37/1878980.pdf
http://www.adrnow.org.uk/
http://www.hnlr.org/wp-content/uploads/2009/09/123-170.pdf
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and finance. Examples include the Financial Ombudsman Service in the UK5 or the 

ombudsman for the German Banking Association (see Q 5). They have also been 

successfully employed in mass damage cases, e.g. by Deutsche Bahn after the 

major train accident in Eschede, Germany, 1998. 

- Finally, B2C disputes can be settled with mediation. Mediation may be cost-

efficient, fast, and has less impact on the parties’ relationship than litigation. It will, 

however, have its limits in cases where the amount at stake is low, where language 

barriers exist and parties cannot easily meet. While mediation can be conducted as 

ODR, it is at its best when conducted face-to-face. Meeting the parties in person 

will help the mediator establish their interests, and facilitate a solution. 

Failing all of those, arbitration or litigation are the “most escalated” option and the last 

resort. Therefore, all other advantages notwithstanding, improving consumer ADR may be 

beneficial in giving the parties more options how to deal with each other. 

Consumers are likely to accept such ADR schemes, provided  

- they can exit the ADR proceedings at any stage and enter into litigation or even 

terminate the dispute, 

- the schemes reflect legal basic principles, and  

- are easily accessible, and  

- efficient.  

Concerning the exit option, if and to which extent the consumer accepts the ADR must 

remain in the consumer’s sole discretion. Also, ADR schemes must remain flexible as to 

the individual proceedings (for example no mandatory meeting in personam for cross-

border disputes of little financial impact). The procedural flexibility on the one hand and the 

quality standard on the other hand require that final decisions which can be executed may 

only be rendered through a lawyer or somebody who has at least the qualifications to act 

as lawyer. On the other hand, no presence of lawyers as party representatives should be 

mandatory. 

                                                  
5 http://www.financial-ombudsman.org.uk/  

http://www.financial-ombudsman.org.uk/
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Concerning legal basic principles, the ADR schemes must represent a minimum legal 

standard. They must in particular comply with all the principles set out in the Commission’s 

Recommendations of 30 March 1998 6  and of 4 April 2001 7  such as independence, 

impartiality, transparency, adversarial principle, and effectiveness.  

Concerning ease of access, to the extent possible language barriers for consumers should 

be removed. Ideally, entrepreneurs would offer ADR in the language in which the parties 

contracted. Regarding internet transactions, the entrepreneur might consider offering ADR 

schemes in all languages used on the entrepreneur’s website. Businesses offering 

websites in various languages may, thus, provide different ADR schemes in different 

languages. Such information might have the effect that ADR would be offered in various 

countries independent from the entrepreneur’s place of business. 

Finally, concerning efficiency, the DAV considers that it mainly depends on the flexibility of 

the schemes offered. Only if the schemes also enable a final settlement of the dispute, 

consumers will adhere to that concept. Final settlement includes also to obtain a title that 

can be executed throughout the EU, if the consumer wishes to pursue such procedure. 

Furthermore, due to the diversity of type and impact of consumer disputes, the ADR 

schemes must be designed to be flexible, and leave room for all common types of ADR 

listed above, whatever fits best to the individual dispute.  

To ensure and safeguard a simple but efficient structure and quality of the implemented 

ADR schemes, a system for consumer and entrepreneur complaints must be established. 

The EU has already put in place the European Consumer Centre (“ECC”) Network8. The 

ECC could monitor and assist in the implementation of ADR schemes Europe-wide and 

serve as a complaint service. Entrepreneurs not complying with the requirement to provide 

such an ADR scheme or ADR bodies not complying with the minimum standards shall be 

blacklisted with ECC.  

 

                                                  
6 98/257/EC 
7 2001/310/EC 
8 http://ec.europa.eu/consumers/ecc/index_en.htm  

http://ec.europa.eu/consumers/ecc/index_en.htm
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(2) What should be the role of the European Consumer Centres Network, national 

authorities (including regulators) and NGOs in raising consumer and business awareness 

of ADR? 

As indicated above, it would most likely be most effective if the businesses were to provide 

the information to the consumers. 

 

(3) Should businesses be required to inform consumers when they are part of an ADR 

scheme? If so, what would be the most efficient ways?  

As indicated above, businesses should inform consumers about available ADR options 

and, in particular, those that they would adhere to. 

 

(4) How should ADR schemes inform their users about their main features? 

See above 

 

(5) What means could be effective in persuading consumers and traders to use ADR for 

individual or multiple claims and to comply with ADR decisions? 

 

Particularly in cross-border transactions and cases involving claims of low value, there are 

various barriers to be overcome in terms of the formality and length of proceedings, the 

complexity of the proceedings, distance, language and costs. While this will be particularly 

difficult with respect to geographical distance and language barriers, ideally, ADR should 

assist in overcoming these obstacles. 

 

ADR normally takes considerably less time than judicial proceedings. However, consumers 

will revert to ADR for relatively low claim values only if the proceedings involve comparably 

minor expenditures (see also question 16). At the same time, costs cannot simply be 

shifted to enterprises. To the extent that they can be regarded as part of complaints 
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management, ADR procedures might, however, be sponsored by business associations of 

the private sector9. 

 

ADR procedures involving consumers can have a simple structure that is easy to follow 

and understand, especially in connection with small consumer claims. Introducing ADR to 

consumers as a simple, effective means requires clearly structured, easily understandable 

consumer information following commonly accepted standards.  

 

Numerous ADR institutions currently compete for a relatively small ADR market on the 

national and even international level, offering very different procedural approaches. 

Although the available information about ADR methods is altogether extensive (especially 

on the internet), it is also confusing. Due to its strong diversity, the ADR market may 

appear to be less transparent. A consumer trying to make a choice will find it difficult to 

decide whether a proposal is appropriate for his case and whether the provider is a 

reputable undertaking or not. 

 

Especially in the context of ADR procedures dealing with consumer conflicts, it is helpful to 

provide information about extrajudicial dispute resolution methods to consumers at the 

place where the dispute arises. For example, it would be useful in online transactions to 

find information about ADR at a prominent place on the seller’s homepage, or on contract 

forms in connection with other kinds of business transactions. To enforce this universally, 

however, would require a binding commitment by the industry, for instance in business 

associations, or an appropriate legislative. 

 

A major challenge will nonetheless remain the tension between low values in dispute, 

comparably high transaction costs on the one side and significant geographical distances 

between the consumer and the business on the other side. This tension cannot easily be 

resolved, but alleviated through appropriate ADR methods involving online procedures or 

dispute resolution by means of telephone-based negotiation. 

 

The other major challenge consist in the absence of a sufficient command of the business 

partner’s language to settle the dispute in that language. Businesses cannot be reasonably 

                                                  
9  For Germany, see the ombudsman procedure of the private banking sector, 
http://www.bankenverband.de/service/beschwerdestelle, or the ombudsman procedure of the 
insurance industry http://www.versicherungsombudsmann.de/home.html. 

http://www.bankenverband.de/service/beschwerdestelle
http://www.versicherungsombudsmann.de/home.html
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expected to conduct dispute resolution in all languages of the European Union. A business 

that decides to submit an offer in the language of a EU Member State also has, however, 

to be prepared to conduct ADR in that language. For the languages not used by the 

business, the risk is on the consumer if he decides to accept an offer made in a foreign 

language. 

 

 (6) Should the adherence by the industry to an ADR scheme be made mandatory? If so, 

under what conditions? In which sectors? 

Mandatory adherence by the industry to an ADR scheme in the consumer area 

contravenes the principle of voluntariness, an essential prerequisite for the successful 

outcome of alternative dispute resolution. The DAV, therefore, does not support the 

introduction of mandatory adherence by the industry to an ADR regime. 

 

In the interest of quickly spreading the concept of ADR, one might consider making the 

participation in ADR procedures mandatory for businesses by law. As the standards of the 

rule of law need to be observed, ADR procedures would then, however, need to be aligned 

to judicial proceedings. In reverse, the parties would enjoy more freedom if participation 

remains voluntary. In a nutshell:  

 

The more mandatory the features of ADR adherence and decisions are designed, the 

more intervention shall be required by the rule of law. This will lead to a conflict between 

efficient procedures and the preservation of procedural fairness.10  

 

For instance, the minimum constitutional standards will manifest themselves in the 

guaranteed right of a fair hearing for the parties to the proceeding, the impartiality of the 

third party making the decision, and a procedural structure which takes account of the 

consumer’s structural disadvantages.  

 

As a result, many advantages offered by voluntary ADR proceedings borne by the principle 

of personal autonomy (especially efficient procedures and acceptability of the result) will be 

relinquished in favour of a fast dissemination of ADR in consumer cases.  

 

                                                  
10 Brukhart Hess, ZZP 118 (2005), 427, 443. 
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As shown by the examples of German ombudsman procedures in the banking and 

insurance sectors, however, ADR could be established successfully also through a self-

imposed commitment by the industry without any government pressure. As a result, the 

benefits of voluntary proceedings are largely preserved on both, the business and the 

consumer side.  

 

The DAV recommends systems of self-imposed commitments by the industry through 

associations and business organisations and, for legal reasons, rejects a mandatory 

adherence by businesses to ADR schemes in the consumer area. 

 

(7)  Should an attempt to resolve a dispute via individual or collective ADR be a mandatory 

first step before going to court? If so, under what conditions? In which sectors? 

 

With the intention of relieving the workload of the courts, the German legislator introduced 

Sec. 15 a EGZPO in an attempt to subject claims of a monetary value not higher than 

EUR 750 to mandatory ADR before they can be asserted in court. This attempt largely 

failed in Germany.11 The alternative procedures often were regarded as a formal necessity 

and an inconvenient intermediate step before the actually intended judicial proceeding 

could be instigated.12  

 

This example shows that a mandatory ADR scheme tends to be unsuccessful as the 

claimant party’s objective often is not dispute resolution but litigation. In consequence, 

ADR is not taken seriously and its potential is not utilised.  

 

ADR schemes which are not mandatory by law are a more suitable solution in this case as 

well, see question (6). 

 

(8) Should ADR decisions be binding on the trader? On both parties? If so, under what 

conditions? In which sectors?  

                                                  
11 See e.g. Knodel, ZRP 2008, 183 ff. 
12 Knodel, ZRP 2008, 183, 184. 
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Any ADR decisions pronounced in ombudsman procedures of the private banking sector in 

Germany are binding on the banks if the amount in dispute between the bank and the 

customer (value in dispute) does not exceed EUR 5,000. However, this does not apply to 

the customer. If the customer does not agree with the ombudsman’s decision he can still 

pursue his claim in court after the ADR decision.13 

 

Thus, ADR procedures organised and self-imposed by industry associations are already in 

place, entailing decisions that are unilaterally binding on the trader. The unilaterally binding 

effect is an incentive for consumers to participate in ADR proceedings, and it is acceptable 

for the companies involved only because they voluntarily opted for ADR as part of their 

self-imposed commitment. Given the principles of a constitutional state and equal 

treatment, a unilaterally binding effect of ADR decisions is only conceivable as a result of a 

self-imposed obligation. 

 

In arbitration procedures, a binding effect of ADR decisions on both parties defined by law 

can already be enforced by means of the constitutional minimum guarantees granted in 

arbitration, provided both parties have voluntarily agreed to the arbitration. To that end, the 

DAV sees no need for any further legislative measures.   

 

For reasons of constitutionality, ADR procedures which can be made mandatory on a party 

and lead to binding decisions have to be reserved to the courts of law. 

 

(9) What are the most efficient ways of improving consumer ADR coverage? Would it be 

feasible to run an ADR scheme which is open for consumer disputes as well as for 

disputes of SMEs? 

We refer to Q 1. The options discussed there may provide economic advantages in B2B 

disputes as well. Whether a party is a consumer or an SME makes no difference in rem. 

Where ADR is the sensible option, it should not be restricted to consumers. In fact, 

businesses themselves generally seem to prefer ADR over litigation14. Lack of experience 

with ADR can serve as a threshold for businesses15, but is bound to be overcome as 

                                                  
13 http://www.bankenverband.de/service/faq/schlichtungsstelle.  
14 “Praxis des Konfliktmanagements deutscher Unternehmen”, PWC Study, October 2007, p. 7. 
15 For Germany, see PWC Study 2007, ibd. 

http://www.bankenverband.de/service/faq/schlichtungsstelle
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businesses become more and more accustomed with ADR, both for internal and for 

external disputes16.  

 

(10) How could ADR coverage for e-commerce transactions be improved? Do you think 

that a centralised ODR scheme for cross-border e-commerce transactions would help 

consumers to resolve disputes and obtain compensation? 

E-commerce transactions have become an integral part of the European internal market, 

and their economical importance is likely to increase. The widespread use of social 

networks demonstrates the enormous potential inherent in online communication. In fact, 

with the ebay online mediation system, one major e-commerce business is already offering 

ODR17. 

Also, independent ODR providers already exist; the OECD alone lists a multitude of 

them18. This list offers consumers a wide range to choose from, depending on whatever 

provider suits their needs best. For example, one provider offers a “double-blind” 

settlement mechanism with a fairly simple procedure19, which is well-suited where the 

consumer only strives for monetary compensation. As such, it is more suitable for some 

branches than others. Insurance coverage disputes in particular have potential to be easily 

solved in such a manner. 

That consumers are most likely to contact their business partner first when they have a 

complaint (rather than looking for some centralised European complaint mechanism) is 

especially true with respect to e-commerce. After all, online communication between the 

parties has worked before, i.e. when concluding the contract. For the same reason, the 

language barrier will often be a non-issue. 

                                                  
16  One example for the latter is the E.ON internal mediation, outlined here: http://www.km-

kongress.de/download/2009_forum2_praesentation.pdf.  
17 More information on ODR, including ebay’s history with it, is given by Müller/Broscheit, SchiedsVZ 

2006, pp. 197 et seq. 
18  http://www.oecd.org/dataoecd/0/37/1878980.pdf. 
19 http://www.cybersettle.com/pub/home/demo.aspx.  

http://www.km-kongress.de/download/2009_forum2_praesentation.pdf
http://www.km-kongress.de/download/2009_forum2_praesentation.pdf
http://www.oecd.org/dataoecd/0/37/1878980.pdf
http://www.cybersettle.com/pub/home/demo.aspx
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An “official” EU ODR scheme would be an additional scheme at best. Therefore, while we 

agree that ODR can help to solve disputes, a centralised scheme would bring no additional 

benefits. 

 

 (11) Do you think that the existence of a "single entry point" or "umbrella organisations" 

could improve consumers' ' access to ADR? Should their role be limited to providing 

information or should they also deal with disputes when no specific ADR scheme exists? 

Not every business may be able to employ the options discussed in Q 1. For example, for 

small enterprises it will be impossible to perpetually employ an ombudsman. Mandatory 

complaints mechanisms could consume substantial parts of SMEs’ income, and might, 

therefore, be detrimental to the internal market.  

An obligation to offer ADR could affect entire industries where SMEs dominate, e.g. 

craftsmen. In such cases, ADR can be and is provided by business associations20 or by 

independent branch-specific organisations21. These organisations fulfil the role of umbrella 

organisations as of now, and should continue to do so. 

In labour law, unions are traditionally acting as umbrella organisations, and usually solve 

disputes with the employer’s organisations out of court. While the similarities only go so 

far, the labour law example shows that collective ADR under the reign of umbrella 

organisations can work. 

Business umbrella organisations can provide ADR schemes to all businesses being their 

members. The DAV predicts that being a member of such an organisation will confer a 

significant market advantage, as consumers will prefer doing business with enterprises 

which offer means of ADR. 

The DAV advises against “single entry points” where they would bar other means of ADR. 

For example, where a business is a member of an umbrella organisation, business and 

consumer should not be barred from using other means of ADR than those provided by the 

                                                  
20  Examples include ADR by Chambers of Crafts (see e.g. http://www.hwk-

flensburg.de/index.php?id=216). 
21 E.g. the arbitrative bodies for automobile disputes in Germany, http://www.kfz-schiedsstellen.de/.  

http://www.hwk-flensburg.de/index.php?id=216
http://www.hwk-flensburg.de/index.php?id=216
http://www.kfz-schiedsstellen.de/
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organisation. In a similar vein, where a business is not a member of an umbrella 

organisation, it should not be barred from resolving its consumer disputes with ADR either. 

 

(12) Which particular features should ADR schemes include to deal with collective claims? 

ADR schemes for collective claims should allow that individual claims can be joined with as 

little effort as possible.  Their cost and remuneration schemes should reflect the claims’ 

value so that they are not prohibitive. The schemes should be binding only on the 

participants, and should not restrict the judicial redress of non-participating parties. 

The details depend on the type of ADR (adjudicatory or conciliatory). As indicated above, 

as a matter of principle, ADR can only be a supplementary option. Otherwise, it would 

need to be designed as adjudicatory ADR like arbitration. Arbitration is used for collective 

dispute resolution, though this is rather the exception than the rule. For example, the 

American Arbitration Association (AAA) offers an amendment for its arbitration rules 

tailored for collective (“class”) arbitration22.  

Similarly, ICSID-arbitration can turn into collective arbitration where multiple bondholders 

arbitrate against a state. In the pending arbitration Giovanna a Beccara and others v. 

Argentine Republic23 , almost 195.000 Italian citizens are suing the Argentine state for 

almost 4.4 billion US-$24. The claimants, who organise and communicate by means of a 

website25, allege that Argentina violated the Argentinian/Italian Bilateral Investment Treaty 

(BIT) in the wake of its national financial crisis in 2001. 

Arbitration has a distinctive feature which the EU should bear in mind when introducing 

arbitration as an ADR scheme: Arbitration largely replaces the ordinary judicial recourse to 

the state courts (barring ordre public violations). Usually, there will be no second instance 

for consumers, even if the arbitral award is incorrect. 

                                                  
22 Available at http://www.adr.org/sp.asp?id=21936.  
23 (ICSID-case ARB/07/5) 
24  Information on the case can be found at http://www.transnational-dispute-

management.com/news/tdmnews-2007-08.htm and at 

http://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPendin

g.   
25 http://www.tfargentina.it.   

http://www.adr.org/sp.asp?id=21936
http://www.transnational-dispute-management.com/news/tdmnews-2007-08.htm
http://www.transnational-dispute-management.com/news/tdmnews-2007-08.htm
http://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPending
http://icsid.worldbank.org/ICSID/FrontServlet?requestType=GenCaseDtlsRH&actionVal=ListPending
http://www.tfargentina.it/chisiamo.php
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Therefore, arbitration must always require an arbitration agreement and due process. 

Without an arbitration agreement, there can be no arbitration. For the same reason, any 

collective arbitration must follow the opt-in principle, e.g. be binding only to parties who 

have decided to join. If it followed the opt-out principle, the consumers not participating 

would be denied all means of redress: Apart from not participating in the arbitration, they 

would be barred from judicial redress by the arbitration agreement. 

Just as litigation, arbitration can be put to use for collective redress. Collective arbitration 

could supplement collective redress. With no collective arbitration available, businesses 

could circumvent collective judicial redress by using arbitration clauses26. 

It is dubious whether arbitration agreements between consumers and businesses might be 

included in general terms and conditions. The enforceability would be an issue to be 

resolved.  

Another important issue to be resolved would be the independence of the arbitrators. The 

US experience can serve as a warning here. The US have seen widespread use of 

arbitration in B2C disputes, in particular credit cards contracts. However, the system of 

credit card arbitration has crumbled in recent years, among other reasons, because 

arbitrators have been accused to be biased in favour of the banks27.  

A major obstacle in the way of efficient arbitration can be the appointment of arbitrators. 

Consumers will often have little knowledge about what person makes a suitable arbitrator. 

In practice, disputes about the arbitrators can be avoided if the parties choose an 

arbitration institution as appointing authority28.  

In order to prevent abuse, the “Loser pays”-principle must apply. Consumers must not be 

burdened with legal costs from successful lawsuits. 

While this may not actually be necessary, it can clarify this issue (in the USA, this had to 

be clarified by the Supreme Court, which left the matter in the arbitrator’s discretion29). 

                                                  
26 However, this problem is mitigated by the ECJ judgment from 10th February 2009 (C-185/07 – 

„West Tankers“), declaring anti-suit-injunctions barred by the Regulation 44/2001. 
27  See http://www.businessweek.com/bwdaily/dnflash/content/jul2009/db20090714_952766.htm as 

an example. 
28 See for example Art. 9 of the ICC arbitration rules. 
29 Bazzle v. Green Tree Fin. Corp, 539 U.S. at 451. 

http://www.businessweek.com/bwdaily/dnflash/content/jul2009/db20090714_952766.htm
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Consumers must be able to join their claims, to create a collective proceeding out of 

several individual ones. 

Furthermore, the EU could legislate (e.g. by means of a directive) that collective arbitral 

awards acquired in such a proceeding are enforceable in all member states. Whether 

collective arbitral awards are enforceable under the New York Convention is debatable, 

and the EU could provide clarity in this matter.  

An example for conciliatory ADR is mediation. We refer to our answer to Q 9. Mediation 

according to the Directive 2008/52 EC on certain aspects of mediation in civil and 

commercial matters (the Mediation Directive) is not limited to two-party disputes. Art. 3 (a) 

of the Mediation Directive explicitly refers to “two or more parties”. 

Mediation as a collective dispute resolution mechanism would need little additional 

features on top of what is already there. A mediation scheme – if the EU was to implement 

one – would be particularly beneficial if it could be joined easily, e.g. by way of a 

registration website. 

 (13) What are the most efficient ways to improve the resolution of cross-border disputes 

via ADR? Are there any particular forms of ADR that are more suitable for cross-border 

disputes? 

With online communication available, ADR is at its best when it can be concluded without 

requiring the parties to be present. ODR may be suitable for resolving certain types of 

disputes, as can be seen both in the USA and in the ICANN dispute resolution30. 

 (14) What is the most efficient way to fund an ADR scheme? 

Ideally, companies offer ADR themselves or adhere to ADR systems offered by the 

industry or third-party providers. The ADR- mechanisms could be offered by organisations 

directly related to the company or, alternatively, independent organisations. To the extent 

that the company establishes its own ADR-mechanism as complaint management, it might 

be the company’s main responsibility to secure the financing. However, it cannot be the 

duty of the companies to fully assume responsibility for any kind of dispute that is brought 

by consumers, regardless of the forum. Accordingly, it would go too far to generally  

                                                  
30 See http://icann.org/en/dispute-resolution/ for information.  

http://icann.org/en/dispute-resolution/
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impose the costs of ADR on enterprises. At the same time, there is a need for a consumer 

contribution to the cost of ADR as a seriousness threshold (see Q 16).  

 (15) How best to maintain independence, when the ADR scheme is totally or partially 

funded by the industry? 

The independence of organisations related to the companies and/ or industry would be 

guaranteed by the relevant governing body/ umbrella organisation which would ensure that 

the individual organisations do not have too much influence. They would also be controlled 

by consumer friendly evaluation portals.  

Furthermore, when allocating the ADR-matters, the independence of the person/ mediator 

in charge should be secured and it must be ensured that they are not being unduly 

influenced. It must not be overlooked that the consumer will always approach the company 

with specific ideas and perceptions.  He will evaluate the result of ADR based on his 

perceptions and will be aware of any tendentious approach and/ or solution. In this 

situation, the consumer will know how to protect his interests.  

(16) What should be the cost of ADR for consumers? 

Companies, in particular SMEs, can not be expected to offer ADR-Methods without any 

compensation for their costs. In the end, it is common to charge for a professional service.  

It is impossible to come up with a specific cost estimate due to the variety of potential 

cases. Consumer dealings range from a shoe purchase in a discounter to complex capital 

investment. Depending on the individual case and the applicable procedure, a (possibly 

graded) contribution to costs may be appropriate and acceptable for the consumer. The 

appropriate contribution will depend on the value of the claim and the transaction costs 

necessary for a resolution of the dispute. In this context, a standardisation of the ADR-

Services will decrease the transaction costs.  
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