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Der Deutsche Anwaltverein (DAV) ist der freiwillige Zusammenschluss der deutschen 

Rechtsanwältinnen und Rechtsanwälte. Der DAV mit derzeit ca. 68.000 Mitgliedern vertritt 

die Interessen der deutschen Anwaltschaft auf nationaler, europäischer und internationaler 

Ebene.  

 

The German Bar Association (Deutscher Anwaltverein – DAV) is the professional body 

comprising more than 68,000 German lawyers. Being politically independent the DAV 

represents and promotes the professional and economic interests of the German legal 

profession. 

 
__________________________________________________________________________ 

 

Vorbemerkung 

Der Deutsche Anwaltverein bedankt sich für die Gelegenheit, auf den Fragebogen im 
Rahmen der Studie zum Thema „Cross Border Assignment“ antworten zu dürfen, die das 
British Institute of International und Comparative Law im Auftrag der Europäischen 
Kommission durchführt. Im Hinblick auf die Tatsache, dass der Fragebogen nur in Englischer 
Fassung vorliegt, ist auch die hier vorgelegte Stellungnahme in englischer Sprache 
abgefasst.  
 

Preliminary remark  

The German Bar Association is grateful to be given the opportunity to answer to the 
questionnaire within the scope of the study on Cross-Border Assignment by the British 
Institute of International und Comparative Law, which has been mandated by the European 
Commission. Given the fact that the questionnaire is in English only, the present responses 
likewise are given in English.  

General:   

The questionnaire in principle is addressed to business enterprises and the vast majority of 
the questions relate to the impact of the existing legal position and a potential regulation on 
the business of the addressees. Therefore, the majority of the questions are not applicable to 
the DAV. Nevertheless, some of the questions relate to more specific legal issues. The DAV 
wishes to communicate its views, based on its experience, in respect of these legal issues. 
The relevant questions are some of those under Nos. 7 and 8 of the questionnaire.  
 

7. Issues Concerning which Country’s Law Applies to Your Transaction 

7.1. Is it important for your business to be able to determine which country’s law will be 
applied by EU courts to determine any dispute regarding the effectiveness of assignments 
against persons other than the assignee and the debtor in transactions with a cross-border 
element? yes     no .  Please give short reasons for your answer 
 

    (1)  Answer 

Note:  At least in Germany, the assignment of receivables is one of the traditional 
means to secure credit for a business, whether credit from suppliers (even if only in 
the form of outstanding payables to the suppliers) or from banks. Frequently, such 
assignments are made "globally" relating to all present and future outstanding 
receivables of the assignor or all of those receivables falling into a defined category. 
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Further, suppliers' terms frequently provide that the supplier retains title to the goods 
sold until full payment, but with an authority on the purchaser to on-sell the goods, 
however, with the further proviso that receivables resulting from such on-sale are 
assigned in advance to the supplier who had retained title to the goods sold by it. It is, 
therefore, of utmost importance for both the supplier and the bank financing the 
business to be certain about the validity and effects of the assignment. This cannot 
be judged reliably if already the applicable law is uncertain. 
This comment and the following answers/comments are based on general experience 
of the DAV (acting through its committee on general civil law). They do not reflect the 
experience of any particular business. 
 

7.2. Have you ever encountered problems in practice in identifying which country’s law would 
be applied by an EU court to determine any dispute regarding the effectiveness of 
assignments against persons other than the assignee and the debtor in transactions with a 
cross-border element? yes     no  
 
If “Yes”: Which category or categories of third parties most commonly give rise to difficulties? 

 
    (2)  Answer  

The best known – and very frequent – issue arises as a result of a conflict between 
several assignees, specifically banks on the one side and suppliers on the other. This 
conflict becomes manifest, in particular in the case of the assignor’s insolvency. 
Questions of the applicable law may arise as a result of overlapping legal concepts 
which may be governed by different laws, namely: 
 
- The law applicable to the assignment as such,  

- insolvency law, 

- legal concepts invalidating overly onerous or restrictive covenants or 
arrangements (in the context of assignments for security purposes also the 
concept of over securing certain debt). 

It is typical for the assignor to assign in advance all of his future receivables of a 
certain type. Whilst, at least under German law, the assignment preceding in time 
would prevail over a subsequent assignment, even if both of them concern 
receivables that will come into existence only in the future, there can be situations (as 
in the conflict between banks and suppliers) where the beneficiary of the assignment 
preceding in time has reason to believe that the assignment to him will result in a 
breach of contract or dishonesty of the assignor towards third parties and this could 
be a basis to invalidate the first assignment. It is unclear by which law such issues of 
invalidity (excessive security, “gagging” the assignor, unethical inducement of a 
breach of other obligations) will be determined:  By the law of the assignment, the law 
of the contract between the assignor and the assignee, or the law of the assignor’s 
habitual residence). 

 
If “Yes”: Please give short particulars of as many situations as possible in which these 
problems have arisen (including whether you were able to overcome the problems an, if so, 
how) 
 

 
(3) Answer  

In addition to the general problems mentioned in the response no. 2: 
In order to protect the credit base for German businesses, there is a special section 
(Section 354a) of the German Commercial Code to the effect that in a B2B contract, a 
provision excluding the assignment of the receivable does not have the effect of 
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invalidating an assignment made nevertheless provided that notwithstanding the 
assignment the debtor may discharge the debt by payment to the assignor. It does 
not seem to be clear whether this is a provision of German Contract Law (so that it 
would apply only to receivables governed by German law) or whether it belongs to a 
different category. 
Another situation which may become relevant is one where the retention of title by a 
supplier loses its effect after the goods sold have been transported into another 
jurisdiction where a mere retention of title is not recognised and not enforceable 
against the creditors of the buyer. The question will then arise whether in such a 
situation the general prospective assignment by that buyer of receivables resulting 
from the on-sale of the goods will be valid even though the full title had transferred to 
the buyer.  

 
7.3. Are you aware of the rules contained in Article 14 of Regulation (EC) No. 593/2008 on 
the law applicable to contractual obligations (Rome I), or of the rules contained in its 
predecessor Article 12 of the 1980 Rome Convention, specifying the law applicable to 
assignments? yes     no    
 
If “Yes”:  

- Do you (or your legal advisers) apply those rules to your transactions with a cross-
border element? yes     no    

- Do you (or your legal advisers) find those rules are useful in practice?  
yes     no   Please give short reasons for your answer 
 

(4)  Answer 

We do not understand the first question. Article 14 Para. 2 of the Regulation cannot 
be avoided by an agreement between the assignor and the assignee. Any agreement 
between the assignor and assignee on the applicable law, even if only in respect of 
the assignment, would be an application of Article 14 Para. 1. Therefore, to our 
understanding, Article 14 will apply in any event and is not at the disposition of the 
parties. 
As regards the second question:  We believe that the separation between Article 14 
Para. 1 and Para. 2 is artificial and unclear. The law applicable to the contract 
between the assignor and the assignee should regulate whether the assignor is 
obliged to assign as well as the consequences of his failure to assign or of the 
invalidity of the assignment. Further, the law of that contract should govern the issue 
who is ultimately entitled to receive whatever the debtor has paid, etc. (for instance 
where the assignment was not pursuant to a true sale but was made only to provide 
security for the assignee). However, the issue of whether or not the assignment is 
valid should be governed by the law applicable to the debt assigned. That issue will 
become relevant as mentioned above, in particular in the case of conflicting 
(purported) assignments to different parties such as banks and suppliers. Article 14 
Para. 2, therefore, provides for the more appropriate choice of law rule. It should be 
expanded, for instance also to clarify that the law of the assigned debt is applicable to 
the issue of whether and on what circumstances the debtor may discharge the debt 
by set-off of counterclaims directed against the assignor.  

 
In particular, do you (or your legal advisers) apply those rules in determining questions 
regarding the effectiveness of assignments against persons other than assignee and the 
debtor in transactions with a cross-border element? yes     no    
Please explain what effect you consider Art. 14 (or Art. 12) to have to these situations 

 
(5)  Answer  

See preceding answers. 
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8. A single common rule or specific rules per sector? 
 
8.1. Should the EU legislate for a single common rule for all Member States to determine the 
law applicable to all (or some) questions regarding the effectiveness of assignments against 
persons other than the assignee and the debtor for all transactions?  
yes     no   Please give short reasons for your answer 
 

(6)  Answer  

If one distinguishes – as one should – between the contractual relationship between 
the assignor and the assignee which may require an assignment etc., and the 
assignment itself, then the assignment, in principle, should be governed by one and 
the same law in respect of issues of its validity and its effects. Nevertheless, there 
can be separate bodies of law which may invalidate or give a basis for challenging 
the validity of the assignment, such as insolvency laws or laws invalidating an 
assignment on the grounds of being unethical (as for instance in the case of a known 
conflict with other assignments or over an excessive security for the assignee). 
 

If “Yes”, what rule would you favour:  
 

- Apply the law applicable to the underlying dept assigned     
- Apply the law of the debtor’s habitual residence     
- Apply the law of the assignor’s habitual residence     
- Apply the law of the closest connection to the dept     
- Apply the law chosen by assignor an assignee     
- Other. Please specify         
 

Please give short reasons for your answer 
 

(7)  Answer  

Obviously, only the law applicable to the underlying debt can determine the possibility 
and requirements of assignment, the effect which it has on the debtor (including the 
preservation of defences or the right of set-off) and the protection of a debtor ignorant 
of the assignment who therefore pays to the assignor. It only can create confusion if 
certain aspects of the assignment (rather than the obligation to assign) are governed 
by another law – but without prejudice to special areas of law such as insolvency (the 
response no. 6 above). 
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