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The German Bar Association (Deutscher Anwaltverein – DAV) is the professional body 

comprising about 60.000 German lawyers and lawyer-notaries in 253 local bar 

associations in Germany and abroad. Being politically independent the DAV represents 

and promotes the professional and economic interests of the German legal profession 

on German, European and international level. The DAV is registered in the Lobby 

Registry for the representation of special interests vis-à-vis the German Bundestag and 

the Federal Government under register number R000952.  

 

 

Summary 

 

From the point of view of the DAV there is no need for the intended new regulation, 

especially as the planned regulation would deeply interfere with the freedom of contract 

under civil law and the existing framework for enforcement of the law. The strict 

shortening of the payment period to 30 days and the associated fundamental restriction 

of contractual freedom as well as the reorganisation of law enforcement by means of a 

regulation cannot be justified by the mere keyword-like listing of individual shortcomings 

of the current regulation (recital 6).  

 

Regarding combating late payment in commercial transactions, the German Bar 

Association (DAV) had already commented in detail on earlier legislative acts (DAV 

Position Paper No. 6/2010, DAV Position Paper No. 19/2012 and DAV Position Paper 

No. 12/2014), most recently on the implementation of Directive 2011/7/EU on 

combating late payment in commercial transactions, which is to be replaced by the 

recently published Draft Regulation.  

 

 

1. Overall criticism 

Overall, it is noticeable that both the European Commission's proposal itself and the 

accompanying document provided do not contain any convincing justifications 

either for the new regulation as such or for individual provisions. This applies in 

particular to the planned shortening of the maximum period for contractual payment 

terms currently applicable in business transactions from 60 days (in Germany currently 

https://anwaltverein.de/de/newsroom/id-2010-06
https://anwaltverein.de/de/newsroom/id-2010-06
https://anwaltverein.de/de/newsroom/id-2012-19
https://anwaltverein.de/de/newsroom/sn-12-14
https://anwaltverein.de/de/newsroom/sn-12-14
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provided for in section 271a (1) sentence 1 BGB) to the now planned mandatory 30 

days. There is also no evidence to support the assertion (recital 2, accompanying 

document p. 4) that large companies and contracting authorities in particular 

(hereinafter uniformly referred to as "companies") do not comply with contractual or 

statutory payment deadlines due to a lack of payment discipline (i.e. in deliberate 

breach of contract), even though they are solvent. However, the entire legislative project 

appears to be based on this assumption. 

 

Late payments in many cases might be due to liquidity bottlenecks or - particularly in 

the case of public authorities - to staff shortages and technical and bureaucratic 

obstacles. In this case, shorter payment periods and increased sanctions would not be 

a suitable means of combating late payment, as the delay is not due to a deliberate 

breach of the law. Shortening the deadlines, combined with sanctions, would not 

change the complex causes, but would rather exacerbate the problem. Against this 

background, regulatory interventions must always be suitable, necessary and 

proportionate in the narrow sense in accordance with the principle of proportionality.  

However, the suitability and necessity do not seem to be given.  

 

There are also doubts about the proportionality of the planned legislative measure, 

which represents a significant encroachment on the Member States' civil law regulations 

and the freedom of contract of companies. It is already questionable whether the fixing 

of rigid and even individually non-negotiable payment deadlines without exception 

represents a sufficiently legitimate legislative objective in an "open market economy 

with free competition" (Art. 119 para. 1 TFEU). The proposal here refers without a 

convincing justification to the "advantages of simplification" that are supposed to result 

from the simple impossibility of a deviating agreement (Explanatory memorandum, 

“regulatory fitness and simplification”), but obviously fails to recognise the far greater 

disadvantages that result from the restriction of contractual freedom and the associated 

restriction of the individual possibility of adapting legal agreements to the wide variety of 

different business relationships. The intended "automatism" of mandatory default 

interest and stipulated damages as well as official enforcement measures, ranging from 

investigations and on-site inspections to fines, appears neither suitable nor necessary 

and appropriate as a means of achieving the objective. 

 

https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p0828
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The freedom to conduct a business, and associated with it the freedom of contract 

and the freedom of negotiation, is guaranteed in Article 16 of the European Charter 

of Fundamental Rights. In the opinion of the DAV, their great importance for economic 

dynamism, e.g. also for achieving the EU's climate targets, is misjudged when the 

proposal states apodictically (explanatory memorandum, p. 10): "The proposal will 

support the implementation of Article 16 of the Charter of Fundamental Rights of the 

European Union in relation to the freedom to conduct a business. Rapid payments 

strengthen confidence in the market and promote entrepreneurship." Although the 

statement sounds correct, it remains a simplification of the diverse legal relationships 

and financing issues that may require different payment terms. For example, shorter 

payment terms as a restriction on trade credit have a particular impact on pricing, which 

ultimately affects consumers in the form of higher prices. 

 

Finally, such rigid regulation - as planned - is likely to further weaken the 

competitiveness of European companies compared to foreign competitors and 

increase the flight from Europe as a legal centre. Especially large trading companies will 

increasingly purchase from producers and suppliers from third countries that can and 

will offer longer payment terms as a recognised form of trade credit. In order to prevent 

this, the Regulation would have to be qualified as an international mandatory rule 

within the meaning of Art. 9 of the Rome I Regulation ((EC) 593/2008), which would 

also apply if the law of a third country were to apply to the facts of the case (by virtue of 

a choice of law, but also by virtue of a statutory rule). However, this cannot be the 

intention because the powers of the Member State enforcement authorities (Art. 13 et 

seq. of the Draft Regulation) are clearly only tailored to companies based within the EU 

and probably do not have any extraterritorial effect. The provisions in Art. 1 of the Draft 

Regulation on the scope of application of the Regulation do not provide any 

information on this. 

 

Irrespective of its international scope of application, the enforcement of private claims 

for payment organised by public authorities cannot be reconciled with the recovery of 

claims organised through civil proceedings, which is already extensively regulated 

by EU law (see recital 4 of the Draft Regulation). Even within the EU, considerable 

distortions and overlaps are to be expected for practical reasons alone, which, in the 
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opinion of the DAV, can hardly be justified in view of the already questionable legislative 

objective.  

 

Finally, the proposal's brief explanations (p. 2/3 of the explanatory memorandum) on the 

European Union’s legislative competence based on Art. 114 TFEU and thus 

subsidiarity considerations are not convincing either. It is not clear why there is a need 

for rigid and standardised regulations throughout the EU, especially for payment 

deadlines in commercial transactions, in order to improve the allegedly poor general 

payment practices. This is all the more true as the proposal, as explained, also appears 

unsuitable in terms of content to achieve this goal. Should the regulation enter into force 

as proposed, we can therefore expect subsidiarity actions and even actions for 

annulment, including from individual affected parties (see Art. 263 para 4 TFEU).  

 

2. Individual comments 

In addition, the DAV will confine itself to the following comments on individual articles of 

the Draft Regulation: 

 

According to Art. 3 para. 1 of the Draft Regulation, the 30-day payment period begins 

on the day of receipt of the invoice or an equivalent request for payment by the debtor. 

Despite the prohibition of agreements on this date (Art. 5 para. 4 Draft Regulation) and 

the deliberate delay or obstruction of invoice transmission (Art. 9 para. 1 lit. d) Draft 

Regulation), there will continue to be - for whatever reason - uncontrollable delays in 

invoicing and thus also delays in payment, which the regulation wants to prevent with all 

its might.  

 

The restrictions in Art. 3 para. 2 of the Draft Regulation, according to which a 

procedure of acceptance or verification may only be provided for in national law 

"exceptionally" if this is "strictly necessary" due to the specific nature of the goods or 

services, are unclear and will lead to implementation difficulties. 

 

It is also not clear what exactly is meant by the requirement of "automatic payment" of 

interest for late payment to the creditor in Art. 5 para. 2 of the Draft Regulation. The 

explanatory memorandum (p. 2) merely notes that the "concept of entitlement is 
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eliminated". There is no concept of "automatic payment" under German Civil Law. The 

concept of entitlement, on the other hand, is absolutely fundamental to the (German) 

law of obligations, e.g. in relation to the statute of limitations (Section 194 BGB, German 

Civil Code) and the concept of obligations under the law of obligations (Section 241 

BGB). Against this background, the reference to the abolition of the "concept of the 

entitlement" cannot be categorised in legal terms and creates considerable uncertainty. 

 

Art. 9 para. 3 of the Draft Regulation provides for a right of representative action for 

"an organisation officially recognised as representing creditors or organisations with a 

legitimate interest in representing undertakings." It remains unclear what exactly is 

meant by this and how such legal proceedings should be organised. 

 

According to Art. 12 of the draft regulation, creditors should receive an enforceable 

title for uncontested claims - also through an accelerated procedure and regardless 

of the amount of the monetary claim - within 90 calendar days of filing a lawsuit or a 

court application. The details of this new enforcement procedure, which is apparently 

intended to complement the existing European Enforcement Order for uncontested 

claims (Regulation No. 805/2004), are not further specified. Art. 12 para. 3 merely 

clarifies that Regulation No. 1896/2006 on the European order for payment procedure is 

to remain unaffected. 

 

According to Art. 13 para. 2 of the Draft Regulation, the enforcement authorities to be 

designated by the Member States "shall, [where appropriate], take the necessary 

measures to ensure that the deadlines for payments are complied with." It is not clear 

how this vague general clause relates in detail to the powers of the enforcement 

authorities listed in Art. 14 of the Draft Regulation. 

 

The need for special mechanisms of alternative dispute resolution, which the 

Member States are to promote in an unspecified manner according to Art. 16 of the 

Draft Regulation, is not apparent alongside the numerous other mandatory measures 

and official powers. The same applies to the obligation of the Member States under Art. 

17 of the Draft Regulation to use "to the extent possible digital tools for the effective 

enforcement" of the regulation and, in connection with the "use of digital tools for timely 

payments", to make "financial literacy training" available to SMEs. 
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Finally, the transitional provision in Art. 20 para. 3 of the Draft Regulation, according 

to which the regulation should in principle also apply to contracts concluded before its 

entry into force, is vague in detail and questionable with regard to the principle of non-

retroactivity. 

 


