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The German Bar Association (Deutscher Anwaltverein — DAV) is the professional
body comprising more than 66.000 German lawyers. Being politically
independent the DAV represents and promotes the professional and economic

interests of the German legal profession.

Basic understanding

The DAV assumes that, based on the European Commission's Recommendation made
in 2014, we can expect to see the European Commission submitting a proposed
directive by the end of the year. The content of the directive will primarily deal with pre-
insolvency proceedings aimed at preventing insolvency. If more extensive

harmonisation is being considered, it is not currently the focus of the debate.

Plans are to make the process available to viable enterprises.

In the DAV's opinion, Member States should be given considerable leeway in

structuring the details of this sort of pre-insolvency process.

The following aspects may be relevant for the process:

1. Requirements and key points of the pre-insolvency rescue process

(1) The aim of this kind of pre-insolvency rescue processes is the financial and/or
operational — but sustainable either way — rescue of debtors that can be saved.
The Member States will have to devise the details of these processes themselves.
The whole process will generally be accomplished through a restructuring plan
with the goal of restoring the enterprise to profitability.

(2) The plan does not need to involve every creditor.

(3) Member States should be allowed to decide for themselves whether and to what
extent other conditions must then be met for starting the pre-insolvency rescue
process. Member States should also be allowed to decide that the pre-insolvency
process can no longer be initiated when conditions for insolvency are met because
a request to open insolvency proceedings would have to be submitted due to what

is called "material” insolvency.



(4)

(5)

Furthermore, Member States should have the liberty to (cf. recommendation
immediately below) issue regulations on whether and to what extent a request for
pre-insolvency proceedings results in the suspension of a company's obligations
related to filing for insolvency.

In addition, Member States should have the right to decide what formal
requirements the request for or the initiation of the pre-insolvency process must

meet and to what extent they can ensure that the process is not abused.

2. Optional scope of the pre-insolvency process

(6)

(7)

(8)

(9)

(10)

By providing for a way to escalate matters, the pre-insolvency process should
include various means of recourse as well as a safe harbour option.

The simplest option will involve preparing the pre-insolvency proceedings out of
court. The court does not become involved until the out-of-court negotiations have
been completed and a concrete plan has been put on the table. The court should
be informed of its content at this point. The court's task should then be to review
the plan and the plan's requirements to ensure they follow the law and to express,
in particular, any concerns regarding their constitutionality. For reference, please
see Article 14 of the Grundgesetz (German Constitution). Member States should
have the option to issue regulations stipulating that the court appoint an expert to
conduct the review of the requirements.

The basic version will allow continuity of the rights and obligations (including
revolving credit and options for termination) of all parties involved.

The debtor should also be allowed to consult a mediator during the pre-insolvency
rescue process (based on the French model of conciliation). The mediator must be
independent and could also be used to prevent fraud depending on the powers
granted by the Member States. It should also be left up to the Member States to
decide whether the moderator can assume an active role in structuring the plan.
Furthermore, an individual's appointment as moderator should not fundamentally
exclude them from subsequently being appointed as insolvency administrator.
Debtors should also be allowed to request a moratorium so they can successfully
carry out pre-insolvency rescue proceedings. This may involve provisions
preventing the collection of already existing liabilities. The precise wording of these
provisions is the responsibility of the Member States. They can also stipulate

whether and to what extent other forms of protection (e.g. ban on termination)



(11)

(12)

should be provided as part of the moratorium. If necessary, this may work by
allowing collection of debts to be cancelled retroactively upon opening of
insolvency proceedings. The DAV recommends granting the moratorium
dependent on additional formal conditions, which the Member States will then
specify individually. Such conditions may include, for instance, a requirement for
the documents to be complete and a reasonable explanation as to the probability
of success in the pre-insolvency rescue or assistance with the pre-insolvency
rescue from a qualified majority of creditors.

As a rule, Member States have the authority to decide, in accordance with any
insolvency request obligations or regulations on liability in cases of insolvency
delays, i.e. those concerning the civil or criminal penalties, if and to what extent
requests for pre-insolvency proceedings affect these obligations and deadliness.
Consideration would need to be given to granting Member States the authority to
provide for regulations for suspending those obligations or standards of liability
when filing the request for pre-insolvency proceedings. Either way, excessively
strict obligations must not be allowed to carry the pre-insolvency process ad
absurdum from the very beginning. Here, we also recommend making the
suspension dependent on additional formal conditions, which the Member States
will then specify individually. Such conditions may include, for instance, a
requirement for a reasonable explanation as to the probability of success in the
pre-insolvency rescue or assistance with the pre-insolvency rescue from a
qualified majority of creditors. Here as well, Member States should be given
appropriate leeway.

Once the process is completed, filing duties and other deadlines and obligations

interrupted by the suspension or moratorium should be revived.

3. Duration of the pre-insolvency process

(13)

The pre-insolvency process, irrespective of a possible suspension (see above),
should take or be allowed only as long as there is no requirement to file for
insolvency. In all other respects, it should be designed to take a short time and
have a one-time option for extension if the court can determine that there is an
actual chance of success. An example of a possible duration would be three
months, plus a three-month extension. Here as well, Member States should be

granted certain discretion.



4. No insolvency proceedings

(14) The pre-insolvency process should not be used as a replacement for

comprehensive insolvency proceedings, which would involve all creditors and not
just certain groups. For example, regulations similar to Sections 103 and 129 et
seq. of the Insolvenzordnung (InsO — German Insolvency Statute) should not be

applicable in the pre-insolvency process (see exception in the aspect below).

5. Scope of rescue plan, contestable transactions and rescue privileges

(15)

(16)

(17)

The rules of insolvency planning pursuant to the German Insolvency Statute could
be cited as an appropriate example, especially when it comes to forming groups,
discussion with and treatment of dissenting creditors and the rules governing the
voting meeting. In any case, creditors affected by the plan must not be placed in a
worse position than during a liquidation process. Details should be left up to
Member States and could include a requirement to provide documented proof of a
crisis and the sustainability of a rescue or the ability to rescue the enterprise.
Member States should at least be allowed to include in the plan rules on
settlement or waiver of transactions that may harm the creditors before the rescue
process begins.

Finally, there should also be options for granting special rescue privileges to fresh
money regardless of the regulations adopted by the Member States and that it can
be challenged and/or contested (“claw back actions”) during any future insolvency

if need be only under certain conditions.



