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The German Bar Association (Deutscher Anwaltverein – DAV) is the professional body 

comprising about 60.000 German lawyers and lawyer-notaries in 253 local bar 

associations in Germany and abroad. Being politically independent the DAV represents 

and promotes the professional and economic interests of the German legal profession 

on German, European and international level. The DAV is registered in the Lobby 

Registry for the representation of special interests vis-à-vis the German Bundestag and 

the Federal Government under register number R000952.  

 

The German Bar Association (Deutscher Anwaltsverein, DAV) hereby comments on the 

draft amending regulations of the European Commission COM (2025) 837 final (Part 1) 

and COM (2025) 836 final (Part 2) in their versions dated 19 November 2025. 

 

Part 1: Proposed Amendments with regard to the General Data Protection 

Regulation 

In principle, the DAV welcomes the attempt to address the specific data protection 

issues arising from the use of personal data for the training and operation of AI 

applications through amendments to Article 9 of the GDPR and a new Article 88c of the 

GDPR. However, a closer look reveals that there is still room for refinement in the 

details. 

I. Draft Article 9(2)(k) and (5) GDPR 

The Commission’s draft proposal COM (2025) 837 final amends Article 9 of the GDPR 

as follows: 

a) in paragraph 2, the following points are added: 

“(k) processing in the context of the development and operation of an AI system as 

defined in Article 3, point (1), of Regulation (EU) 2024/1689 or an AI model, subject to 

the conditions referred to in paragraph 5. 

(l) […].” 

b) the following paragraph is added: 
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“(5) For processing referred to in point (k) of paragraph 2, appropriate organisational 

and technical measures shall be implemented to avoid v the collection and otherwise 

processing of special categories of personal data. Where, despite the implementation of 

such measures, the controller identifies special categories of personal data in the 

datasets used for training, testing or validation or in the AI system or AI model, the 

controller shall remove such data. If removal of those data requires disproportionate 

effort, the controller shall in any event effectively protect without undue delay such data 

from being used to produce outputs, from being disclosed or otherwise made available 

to third parties.” 

1. The addition of Article 9(2) GDPR by the proposed point (k) is, in principle, to be 

welcomed, because the AI provider is currently—unlike in the case of (ordinary) 

personal data under Article 6(1), first sentence, point (f) GDPR—prevented from 

training AI systems with special categories of data within the meaning of Article 

9 GDPR, unless, by way of exception, explicit consent or another authorisation 

pursuant to Article 9(2) GDPR exists. The possibility to withdraw consent may, 

in the development of AI systems and AI models (in particular during training), 

possibly be implemented as partial or complete deletion within the training data 

corpus. However, deletion within the model itself, where a memorisation effect 

occurs, is, according to the current state of the art, hardly practicable. Among 

the other legal bases under Article 9(2) GDPR, in particular points (i) and (j) 

may be relevant in individual cases—especially if the concept of scientific 

research is extended (as provided for in draft Article 4(38) GDPR). However, 

many cases of the development of AI systems and AI models by companies will 

not fall under these legal bases, and it also cannot be assumed that the 

development of AI systems and AI models per se constitutes a “substantial 

public interest” within the meaning of Article 9(2)(g) GDPR. Article 10(5) AI 

Act—which is also to be amended by the “AI Omnibus”—is applicable only to 

high-risk AI systems and, in that respect, only for the detection and prevention 

of bias, which is too narrow as a legal basis for the processing of special 

categories of personal data in the development and operation of AI systems 

and AI models. In this respect, there is a need for regulation. 
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2. Draft article 9(5) GDPR requires that appropriate organisational and technical 

measures are taken to avoid the collection and other processing of special 

categories of personal data. This means that draft article 9(5) GDPR is only 

applicable to AI systems and models that are intended for general-purpose use 

and/or, by their nature, do not rely on special categories of personal data. For 

specific purposes of use in which special categories of personal data are 

required or unavoidable both for development and for operation, draft article 

9(5) GDPR is not suitable. Such AI systems are highly relevant also outside the 

high-risk area, and not only in the medical field. Examples include AI systems 

that, by means of eye-tracking mechanisms, are intended to support children in 

learning to read or in foreign language teaching, and where conclusions can be 

drawn from the nature of the data, for example, regarding dyslexia. 

 

3. In order to achieve greater legal certainty, clarifications would therefore be 

useful, at least in the recitals to Article 9(2), points (g) to (j), and preferably also 

additions in the legislative text, and from a practical perspective probably even 

necessary. In particular, it should be clarified that the development, product 

improvement and operation by companies in the private sector can already 

serve a public interest or even a substantial public interest. 

 

4. In addition, AI models and AI systems for productive use are regularly 

connected with other software, databases and hardware (such as user 

frontends, VR glasses, sensors) and—at least in the case of large models—are 

operated within a data centre infrastructure. In this respect, the question arises 

whether the limitation to the AI system and the AI model in draft article 9(2)(k) 

GDPR is suitable in practice, if the legal basis—at least it could be read this 

way—relates only to one technical component of an overall system. For this 

reason, a more technology-neutral approach is recommended.  

 

This applies in particular also with regard to RAG (Retrieval Augmented 

Generation), i.e. the connection of so-called expert knowledge. In this context, 

specific information/reference documents are collected (including by crawling 

specific websites); the information is vectorised and connected to the AI system 

as a vector database and, where appropriate, also stored in non-vectorised 
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form for source references. These databases are not the AI system in the strict 

sense. Although RAG systems are typically regarded as a means of improving 

the lawfulness of data processing (DSK, Guidance on data protection aspects 

of generative AI systems using the RAG method, version 1.0, October 2025 

https://www.datenschutzkonferenz-online.de/media/oh/DSK_OH_RAG.pdf), it 

cannot be excluded, depending on the type and scope of the 

information/reference documents, that special categories of personal data—

which are not required in detail for development and operation—cannot be 

completely identified and removed by proportionate means. 

 

5. The current approach under draft article 9(5) GDPR provides for a cascade of 

technical and organisational measures aimed at safeguarding the fundamental 

rights and freedoms of the data subject in such a way that special categories of 

personal data 

(a) are removed from the training data corpus, 

(b) as well as from the validation and test data, 

(c) are eliminated in the AI model, and, 

insofar as this is not fully possible by proportionate means, 

(d) are prevented in the output or in other forms of disclosure. 

 

6. Accordingly, draft article 9(5) GDPR appears to be primarily aimed at the 

development and operation of AI systems and AI models (such as LLMs) that 

are trained with large amounts of internet data (from Common Crawl and similar 

sources), in which data within the meaning of Article 9(1) GDPR are inevitably 

and in part practically not identifiable for the provider, even if such data is, 

strictly speaking, not required for the development and operation of the AI 

system or model. From this perspective, the step-by-step approach in draft 

article 9(5) GDPR is sensible, according to which providers/manufacturers are 

required to examine whether the collection and processing of special categories 

of data in training data can be avoided. It is currently not reliably possible to 

automatically identify all Article 9 GDPR data in large datasets, since, for 

example, the character as health data may also result indirectly from the 

context, such as the type of website accessed (CJEU C-252/21 – Meta 

Platforms) or delivery addresses in the case of ordered medicinal products 

https://www.datenschutzkonferenz-online.de/media/oh/DSK_OH_RAG.pdf
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(CJEU C-21/23 – Lindenapotheke). In this respect, it should be clarified in draft 

article 9(5) GDPR that the cascade of measures must comply with the state of 

the art. In principle, it is also correct that, in particular, the disclosure of special 

categories of personal data must be prevented. However, whether this can be 

fully achieved by means of AI-based output filters—particularly in view of 

indirect or contextual characteristics—is questionable according to the current 

state of the art. In this respect, it would additionally be conceivable, for cases in 

which developers, providers or operators do not have sufficiently reliable 

filtering available according to the state of the art, to introduce a notification and 

remedy procedure (similar to article 16 Digital Services Act), and to clarify that 

sanctions only apply where the corresponding technical means of filtering have 

not been used in accordance with the state of the art. The controller must be 

able, pursuant to Article 5(2) GDPR, to demonstrate whether an effective 

removal of special categories of personal data has taken place in the training, 

validation and test data as well as in the model itself, in particular if such data 

nevertheless appear in the output in individual cases. Where appropriate, it may 

therefore be necessary to document which data has been “memorised” during 

development or later retraining/finetuning or is extracted in the output. In this 

respect, it should be clarified to what extent data that has been removed may 

need to be stored in a restricted form for documentation purposes. 

 

7. It would be important to clarify that the measures regulated in draft article 9(5) 

GDPR may, in particular, also constitute an example of measures for 

safeguarding the fundamental rights and interests of the data subject in the 

cases of article 9(2), points (g) to (j). 

 

8. Furthermore, it should be clarified that the approach under draft article 9(5) 

GDPR-E may only be followed where, or to the extent that, a balancing of 

interests is in fact not possible, either because the volume of the data does not 

allow it (for example in the training of LLMs), or because the context of the data 

(in particular the character as special categories of data within the meaning of 

Article 9 GDPR) cannot be recognised by third parties. Only where, and to the 

extent that, the AI system or model also serves overriding interests of the 

general public—such as should be the case for LLMs—it appears appropriate to 
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replace the balancing of interests with the cascade of measures under draft 

article 9(5) GDPR. If, on the other hand, a balancing of interests is possible, it 

should also take the place of draft article 9(5) GDPR for special categories of 

personal data, but with a prohibition of output of such data or, alternatively, with 

regard to the output, corresponding to the restrictions and rights proposed for 

draft article 9(5) GDPR. The difficulty of this approach admittedly lies in defining the 

overriding importance for the general public sufficiently clearly, without defining it as 

narrowly as has partly been done so far in the sub-cases of article 9(2) GDPR. At the 

same time, however, only such a differentiation will tend to achieve an appropriate 

balance between the right to informational self-determination on the one hand and 

other freedoms or interests of the general public on the other. 

 

9. This criticism regarding draft article 9(5) GDPR applies accordingly also to the 

proposed amendments to draft article 10 EUDPR. 

 

10. The recommendations set out above regarding a more technology-neutral 

approach do not only apply in the AI context. In cloud and other provider 

models, software is today also improved by means of personal data. Similarly, 

the respective provider regularly cannot rely on an appropriate legal basis in the 

case of special categories of personal data in order to legitimise product 

improvement and new product development. In this respect, it should be 

considered to extend the provisions under draft article 9(2) GDPR accordingly. 

 

11. The same applies to the question of how special categories of personal data 

may be handled in support cases. In such cases, software or hardware 

providers generally act as processors, i.e. bound by instructions vis-à-vis the 

controller. However, with regard to data under Article 9(1) GDPR, there is 

nevertheless often no legal basis required for processing in the specific support 

case. For example, if errors in medical software are to be remedied, this may 

only be possible with the use of corresponding health data. However, the 

exceptions provided for in Article 9(2) GDPR will often not apply in the specific 

case. In particular, the exception for treatment of the patient (Article 9(2)(c) 

GDPR) will generally not apply. Only in rare cases (such as in the context of an 

operation) will ad hoc error correction still fall under this exception. Even the 
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controller operating the respective IT systems would, in the absence of an 

emergency, not be authorised to use the data for error correction purposes. 

Processing on behalf is not in itself a legal basis, but merely enables the 

processor to act on the basis of the authorisation of the controller. 

 

12. Finally, one of the greatest challenges in practice in the development and 

operation of AI systems and AI models is the fulfilment of data subject rights (in 

particular the information obligations under article 14 GDPR and the right to 

object under article 21 GDPR). If the restrictive interpretation of disproportionate 

effort (in particular in article 14(5)(b) GDPR) is not corrected, the facilitations 

intended by draft article 9(5) GDPR cannot have any practical effect. Reference 

is made in this regard to the proposal below under paragraph 18. 

 

II. Draft article 88c GDPR 

 

The Commission proposal COM (2025) 837 final provides: 

“Article 88c Processing in the context of the development and operation 

of AI  

 

Where the processing of personal data is necessary for the interests of the 

controller in the context of the development and operation of an AI system as 

defined in Article 3, point (1), of Regulation (EU) 2024/1689 or an AI model, 

such processing may be pursued for legitimate interests within the meaning of 

Article 6(1)(f) of Regulation (EU) 2016/679, where appropriate, except where 

other Union or national laws explicitly require consent, and where such interests 

are overridden by the interests, or fundamental rights and freedoms of the data 

subject which require protection of personal data, in particular where the data 

subject is a child. Any such processing shall be subject to appropriate 

organisational, technical measures and safeguards for the rights and freedoms 

of the data subject, such as to ensure respect of data minimisation during the 

stage of selection of sources and the training and testing of AI an system or AI 

model, to protect against non-disclosure of residually retained data in the AI 

system or AI model to ensure enhanced transparency to data subjects and 
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providing data subjects with an unconditional right to object to the processing of 

their personal data.” 

 

13. While it is, in principle, to be welcomed that to clarify that the use of personal 

data for the development and operation of AI systems and AI models is 

permitted under article 6(1), first sentence, point (f) GDPR, there is no need for 

a new provision for this purpose. Rather, it would be sufficient, for example, to 

supplement the relevant examples in the recitals to Article 6(1), first sentence, 

point (f) GDPR. Otherwise, the provisions of the GDPR risk becoming 

fragmented, and its text unnecessarily lengthy. There is a risk that differences 

may be read into insignificant deviations between provisions which were not 

intended. Moreover, this may result in the emergence of two parallel regulatory 

regimes in legal practice, creating additional legal uncertainty and unnecessary 

costs, in particular where, due to the technology-specific provision in draft 

article 88c GDPR—as set out above under paragraphs 3–4 and 10–11—

different legal bases must be applied for an overall system or for a single set of 

facts and purpose. 

 

14. In the case of such a special provision, the question arises whether a separate 

rule for the balancing of interests under Article 6(1), first sentence, point (f) 

GDPR would have to be introduced for every new technology or product. This is 

not necessary, since the provisions of the GDPR are, in principle, designed to 

be technology-neutral. 

 

15. The same applies to the second paragraph of draft Article 88c GDPR. This also 

largely corresponds to the current legal situation. If it is intended to emphasise 

this, it is also proposed here to reflect the corresponding aspects in a recital. 

 

16. What is, however, not sufficiently addressed in Article 6(1), point (f) GDPR in 

the context of the development of LLMs and other big data technologies is the 

aspect addressed in draft article 9(5) GDPR, namely that development (e.g. 

training) may necessarily have to be carried out using large datasets from the 

internet, and that a detailed balancing of interests based on individual data 

types and specific interests of data subjects is in fact not possible—at least not 
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to the level of detail implicitly required by the very restrictive case law of the 

CJEU and demanded by supervisory authorities (e.g. CJEU, judgment of 4 

October 2024, Case C-621/22; CJEU, judgment of 12 September 2024, joined 

Cases C-17/22 and C-18/22), as well as required by data protection authorities 

(see EDPB, Guidelines 1/20241). In this respect, clarification within the scope of 

article 6(1), point (f) GDPR would be important, making clear that effective 

technical and organisational measures (comparable to or corresponding with 

draft article 9(5) GDPR) may establish a proportionate balance of interests, 

provided that the AI system or model serves overriding interests of the general 

public (see para. 8). 

 

17. AI systems and AI models are regularly trained by the provider, on the basis of 

historical datasets and/or data provided by customers. In such cases, providers 

process the data no longer for the purposes of the customer, but (at least also) 

for their own purposes and are therefore no longer purely processors acting on 

instructions within the meaning of Article 28 GDPR. Product improvement in the 

context of processing on behalf is, as a general rule, not processing carried out 

for the customer’s own purposes, as has been confirmed both by the German 

Data Protection Conference in the context of the use of telemetry data for 

Microsoft 365 [“Assessment of the current data processing agreement”]2 and by 

the French data protection authority CNIL [“Determining the legal qualification of 

AI system providers”]3. It may be different where product improvement is carried 

out exclusively for and on behalf of individual customers and only with their 

personal data, and where such improvement is not incorporated into the 

provider’s “standard”. Where processing on behalf does not apply, providers 

must themselves rely on articles 6 or 9 GDPR (possibly in their amended 

version), taking into account the change of purpose under article 6(4) GDPR. 

This has the further consequences described below, which tend to hinder the 

use of AI. 

 

 
1 EDPB Guidelines 1/2024 on processing of personal data based on Article 6(1)(f) GDPR, Vrsion 1, adopted on 8 
October 2024, abrufbar hier:  https://www.edpb.europa.eu/system/files/2024-
10/edpb_guidelines_202401_legitimateinterest_en.pdf. 
2 See Data Protection Conference (DSK), “Final Report on Microsoft 365”, available here: 
https://www.datenschutzkonferenz-online.de/media/dskb/2022_24_11_festlegung_MS365_abschlussbericht.pdf 
3 See CNIL, available here: https://www.cnil.fr/fr/node/164396. 

https://www.edpb.europa.eu/system/files/2024-10/edpb_guidelines_202401_legitimateinterest_en.pdf
https://www.edpb.europa.eu/system/files/2024-10/edpb_guidelines_202401_legitimateinterest_en.pdf
https://www.datenschutzkonferenz-online.de/media/dskb/2022_24_11_festlegung_MS365_abschlussbericht.pdf
https://www.cnil.fr/fr/node/164396
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18. Where the controller and the processor continue to process the data, which 

were initially the subject of processing on behalf, using the same means—

namely the processor’s AI offering—it may be questionable whether the 

responsibilities of the parties can still be clearly distinguished or whether joint 

controllership within the meaning of article 26 GDPR exists, and whether such 

an arrangement can be structured in a legally permissible manner at all, in 

particular where public authorities act as customers (see article 6(1), second 

subparagraph, GDPR). Such joint controllership is, however, regularly rejected 

by both customers and providers, inter alia due to the legal consequences and 

liability risks involved. It should therefore be considered to clarify (as is also 

envisaged as a possibility in Article 4(7) GDPR) that the customer and the 

provider do not become joint controllers within the meaning of Article 26 GDPR, 

but rather each act as separate controllers, where—subject to sufficient 

transparency and a genuine choice for the customer, and with the customer’s 

consent—RAG systems (in particular knowledge bases and vector databases) 

as well as fine-tuning are used by the provider to improve and further develop 

its AI offering. Where appropriate, this could be addressed in the recitals. 

 

19. From a practical perspective, it is also problematic that data subjects must be 

informed about this type of data processing in the context of development and 

product improvement, in particular regarding the change of purpose and the 

processing for the own purposes of a (new) additional controller, which is in 

practice often hardly feasible. In particular, the amendments of the “Digital 

Omnibus” to the GDPR provide for certain relief with regard to draft article 13 

GDPR, but not with regard to Article 14 GDPR. In this respect, a provision 

should be introduced which requires the provision of such information under 

article 13(3) and article 14(4) GDPR only to the extent proportionate, and 

clarifies that this provision—contrary to previous practice—is not to be 

interpreted too narrowly. Where data subjects cannot be identified, articles 

11(2) and 12(2) GDPR apply. However, even where identification would be 

possible, the provision of information pursuant to article 14 GDPR often fails 

due to the lack of a possibility for direct electronic communication (e.g. by e-

mail). Recital 58, second sentence, GDPR assumes, with regard to the 

information obligations (articles 12 to 14 GDPR), that such information “may be 
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provided in electronic form, for example on a website where it is intended for 

the public.” However, the information must be easily accessible for the data 

subject. Where the data is not collected directly from the data subject, it cannot 

be required that the data subject regularly searches the internet without any 

indication for information pursuant to article 14 GDPR. In this respect, the 

question will regularly arise as to whether and how data subjects become aware 

that data concerning them, which are publicly available on the internet, are used 

for the training, validation or testing of AI, or for RAG systems. 

It may therefore be considered to limit the information obligation to electronic 

provision (for example on websites), where no possibility of direct electronic 

communication with the data subjects exists for the providers or operators of 

the AI systems and AI models. Conversely, where direct electronic 

communication is possible, it should be clarified in article 14(3) GDPR that the 

requirements under points (a), (b) and (c) apply alternatively and not 

cumulatively. That is to say, where communication with the data subject is 

specifically envisaged and binding (article 14(3)(b) GDPR), the maximum period 

under article 14(3)(a) GDPR (one month) may be exceeded. A corresponding 

amendment should also be made to article 14(5)(b) GDPR. 

 

 

Part 2: Proposed Amendments with regard to the AI Act 

 

The DAV also welcomes the proposed amendment to Article 4a AI Act, but would like to 

take this opportunity to draw attention to the following issues: 

 

I. Draft Article 4a AI Act 

 

The Commission proposal COM (2025) 836 final provides: 

 

“Article 4a Processing of special categories of personal data for bias 

detection and mitigation 
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1. To the extent necessary to ensure bias detection and correction in relation to 

high-risk AI systems in accordance with Article 10 (2), points (f) and (g), of this 

Regulation, providers of such systems may exceptionally process special 

categories of personal data, subject to appropriate safeguards for the 

fundamental rights and freedoms of natural persons. In addition to the 

safeguards set out in Regulations (EU) 2016/679 and (EU) 2018/1725 

and Directive (EU) 2016/680, as applicable, all the following conditions shall be 

met in order for such processing to occur: 

(a) the bias detection and correction cannot be effectively fulfilled by processing 

other data, including synthetic or anonymised data; 

(b) the special categories of personal data are subject to technical limitations on 

the re-use of the personal data, and state-of-the-art security and privacy-

preserving measures, including pseudonymisation; 

(c) the special categories of personal data are subject to measures to ensure 

that the personal data processed are secured, protected, subject to suitable 

safeguards, including strict controls and documentation of the access, to 

avoid misuse and ensure that only authorised persons have access to those 

personal data with appropriate confidentiality obligations; 

(d) the special categories of personal data are not transmitted, transferred or 

otherwise accessed by other parties; 

(e) the special categories of personal data are deleted once the bias has been 

corrected or the personal data has reached the end of its retention period, 

whichever comes first; 

(f) the records of processing activities pursuant to Regulations (EU) 2016/679 

and (EU) 2018/1725 and Directive (EU) 2016/680 include the reasons why 

the processing of special categories of personal data was necessary to 

detect and correct biases, and why that objective could not be achieved by 

processing other data. 

 

2. Paragraph 1 may apply to providers and deployers of other AI systems and 

models and deployers of high-risk AI systems where necessary and 

proportionate if the processing occurs for the purposes set out therein and 

provided that the conditions set out under the safeguards set out in this 

paragraph.  
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20. With regard to draft article 4a AI Act, it is to be welcomed that the relationship 

between, on the one hand, data governance aimed at ensuring high-quality 

training data and the avoidance of distortions, namely bias-related problems 

(previously article 10 AI Act), and, on the other hand, the GDPR principle of 

data minimisation, is to be clarified and further refined in detail in paragraph 1, 

first sentence, and in point (f). It is likewise to be welcomed that this does not 

take place solely in respect of high-risk systems (draft article 10(1) AI Act), and 

that, accordingly, paragraph 2 is newly introduced, extending the application of 

article 4a AI Act draft, under certain conditions, also to (non-high-risk) AI 

systems and AI models, as well as to deployers of high-risk AI systems. 

 

21. Insofar as draft article 4a(1), first sentence, AI Act no longer requires that the 

detection and correction of distortions (bias) be strictly necessary, but instead 

merely requires that they be necessary, this legislative amendment is, in any 

event, to be welcomed for high-risk systems. As already in the context of article 

10(5) AI Act (in its current version), the wording used in draft article 4a(1), first 

sentence, AI Act, namely “subject to appropriate safeguards for the 

fundamental rights and freedoms of natural persons”, appears too 

indeterminate. Even if this is intended to establish a catch-all provision which is 

only exemplified by the second sentence, it would be desirable, from the 

perspective of legal practitioners, to provide further guidance for interpretation. 

 

22. With regard to the catalogue set out in draft article 4a (1), points (a) to (f), AI 

Act, which in part reflects general GDPR principles laid down in articles 5, 25 

and 32 GDPR, it is unclear to what extent additional “safeguards” are required 

beyond compliance with that catalogue. The reference to the GDPR should be 

specified, also in light of the fact that the GDPR is being amended 

simultaneously, as is in principle envisaged by Commission proposal COM 

(2025) 837 final (see above). 

23. The additional conditions set out further below are also to be critically 

examined, as already in the context of the current version of article 10(5) AI Act:   
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(a) Point (a) of the draft, as in the current version of article 10(5) AI Act, 

essentially regulates a self-evident requirement, which already follows from the 

principle of necessity (“to the extent necessary to ensure bias detection and 

correction …”) as well as from the principle of data minimisation under article 

5(1)(c) GDPR. According to the practice of supervisory authorities in the 

development and testing of IT systems, it is in this respect an established 

principle that synthetic or anonymised data must be used in the first instance. 

(b) Point (b) of the draft, as in the current version of article 10(5) AI Act, remains 

unclear in its wording. In particular, it is not apparent whether the provision is 

intended to constitute a tightening or a relaxation in comparison with the 

requirements of article 5(1)(b) and article 32 GDPR and, if so, in what respect. 

(c) Point (c) of the draft also essentially repeats, as in the current version of article 

10(5) AI Act, the principles already known from article 32 GDPR. To the extent 

that additional measures are required through the examples of “controls” and 

documentation, it would be helpful to emphasise this in distinction from article 32 

GDPR. 

(d) The editorial amendment in point (d) of the draft compared to the current 

version, namely the deletion of “to be”, is to be welcomed. However, also with 

regard to point (d), the question arises whether this provision is redundant in light 

of the principles of necessity and data minimisation (“to the extent necessary to 

ensure bias detection and correction …”). 

(e) With regard to point (e) of the draft (which is identical in wording to the current 

version), it should be critically examined whether, in certain cases, the training 

data basis for correcting bias should be retained in order to be able to 

subsequently examine the reasons for any malfunction of the AI system. This 

may be particularly relevant for medical AI systems. 

(f) Point (f) of the draft reflects, through the deletion of the term “strictly”, the 

welcome lowering of the requirements in paragraph 1, first sentence, of the draft. 

With regard to point (f), it may also be questioned whether the documentation 

obligation does not already follow from article 5(2) GDPR. However, as this is 
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uncertain and documentation also appears useful for reflecting on legal issues, 

the explicit emphasis is to be welcomed. 

24. The provision in draft article 4a (2) AI Act is unclear. It is, in particular, 

questionable whether the wording “where necessary and proportionate” is 

intended to refer to the necessity of bias detection or correction, or to the 

measures and safeguards to be adopted, which might be reduced in favour of 

providers and developers. In view of the fact that it further states “…provided 

that the conditions set out under the safeguards set out in this paragraph.”, it is 

assumed that the intention is to express that special categories of personal data 

may be used for the detection and correction of distortions (bias) in the case of 

(non-high-risk) AI systems and AI models, as well as by deployers of high-risk 

AI systems, only where this is necessary and proportionate. In this respect, it is 

understandable that, due to the generally lower risk potential of (non-high-risk) 

AI systems, a balancing exercise must be carried out on a risk-based approach 

with regard to the proportionality of the data processing and the measures 

required. However, it remains unclear how this is to be applied in the case of 

general-purpose AI models, where the subsequent purpose of use is typically 

not determined or not known to the provider. Moreover, the problem discussed 

above under paragraph 16 arises, namely that, particularly in the case of LLMs 

and AI systems trained on large-scale datasets, a balancing of interests within 

the meaning of article 6(1), first sentence, point (f) GDPR is not feasible. 

Overall, the provision requires clearer drafting. 

 

25. It further raises the question, with regard to draft article 4a (1) and (2) AI Act, 

why these provisions are limited to data within the meaning of Article 9(1) 

GDPR and do not address other personal data. In respect of such data, a 

balancing of interests may, in some cases, not be feasible (see paragraph 16 

above). 

 

26.  The amendment to Article 10(1) AI Act is consistent. 
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