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The German Bar Association (Deutscher Anwaltverein – DAV) is the professional body 

comprising about 60.000 German lawyers and lawyer-notaries in 253 local bar 

associations in Germany and abroad. Being politically independent the DAV represents 

and promotes the professional and economic interests of the German legal profession 

on German, European and international level. The DAV is registered in the Lobby 

Registry for the representation of special interests vis-à-vis the German Bundestag and 

the Federal Government under register number R000952.  

 

 

The German Bar Association welcomes in principle the European Commission’s 

initiative to establish a European company form (“28th Regime” or “ESSU1”) as part of 

its internal market strategy within the scope of its European legislative competence. In 

order to engage with the topic in greater depth, the DAV considered it necessary to 

provide explanations beyond the consultation questionnaire in the form of  an open text 

contribution (Part 1), complementing the consultation questionnaire submitted to the 

European Commission (Part 2). 

 

Part 1: Open Text Contribution 

 

The DAV believes that the new corporate form should not be limited to start-up or scale-

up companies, which are the focus of the European Commission’s initiative to establish 

a 28th Regime. Rather, it should be open to all European companies. In particular, for 

corporate groups operating across Europe, the ESSU could serve as an attractive 

structural element within group organisation. 

 

The guiding principle of the ESSU should be to provide a highly flexible corporate form 

that, based on the principle of corporate autonomy, offers its shareholders a wide range 

of structuring options. This allows, on the one hand, for company-specific 

circumstances to be taken into account. On the other hand, it enables start-up and 

scale-up companies, in particular, to respond flexibly to the rapidly changing conditions 

in the venture capital and private equity markets. 

 
1 The term ESSU (“European Start and Scale Up”) is based on the draft report (2025/2079(INL)) of MEP René 

Repasi (Rapporteur) dated 30 June 2025. The use of this term does not imply support for the statements contained in 
the draft report. 
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It is also to be welcomed that, within the framework of the new legal form, the European 

Commission intends to continue the path towards digitalisation of company law in the 

European internal market. By reducing sometimes lengthy formal processes and 

regulatory requirements, the attractiveness of cross-border investments is to be 

increased. This applies equally to the formation of the new European corporate form as 

well as to subsequent capital measures, general meetings, board meetings, and any 

potential dissolution of the company.  

 

However, the intended improvement of investment conditions can only be achieved to a 

limited extent through a new company form, as the ESSU has significant links to other 

legal areas that have not yet been harmonised. Therefore, it should only be regarded as 

a first step towards improving the legal and economic framework for venture capital in 

Europe as a whole. 

 

There is also a certain tension between the level of harmonisation desirable from the 

perspective of a single internal market and the feasibility of the project to create a new 

unified European corporate form. A particular challenge arises from the European 

Commission’s approach to create a legal form that, on the one hand, targets start-ups 

and scale-ups, but at the same time is capable of being listed on the capital market 

(without conversion into another legal form). In order not to compromise the necessary 

flexibility of the 28th Regime, particularly during the formation phase and the period 

prior to listing, consideration should be given to applying certain provisions addressing 

risks specific to listing only to publicly listed ESSUs. 

 

I. Practical Need for a 28th Regime and Harmonisation of Regulatory Areas 

 

On the basis of its internal market strategy and the derived Start-Up and Scale-Up 

Strategy, the European Commission launched a consultation on a new, innovative 

European legal form in July 2025. 

 

The core idea of the “28th Regime” is to create a unified European corporate form 

attractive to innovative start-up and scale-up companies, which can be established in 

any Member State and subsequently recognised in every Member State as a distinct 
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legal form, independent of the respective national law. In other words, the aim is legal 

harmonisation in the field of company law. The new European legal form is intended to 

exist alongside the national legal forms at the national level. Through this new legal 

form, Europe aims to become an attractive location for innovative start-ups, scale-ups, 

and their investors. Beyond corporate law, the harmonisation of rules in capital markets, 

insolvency, employment, and tax law is also being considered. 

 

The European Commission does not specify what precisely constitutes “start-ups” and 

“scale-ups” in the context of the consultation. Generally accepted definitions are lacking. 

Start-ups are commonly defined as young companies with innovative business models. 

By contrast, scale-ups are innovative companies whose business models have already 

proven successful in the market and, according to common understanding, have 

demonstrated annual growth of more than 20% over a period of at least three years. 

 

The European Union currently consists of 27 Member States, each with its own highly 

divergent legal systems—not only in company law, but also in labour, tax, and banking 

law, as well as in the treatment of insolvencies, to name just a few examples. For 

instance, if a start-up established in Düsseldorf, Germany wants to expand into France, 

Belgium, or the Netherlands through subsidiaries, these must be established under the 

corporate form of the respective country, which may differ considerably from German 

rules. This creates complexity and makes an international growth strategy for founders 

and their young companies burdensome and, consequently, less attractive. 

International investors experience the same challenge when assessing the framework 

conditions for investing in European start-up or scale-up companies. 

 

For these reasons, the harmonisation of company law in the EU is to be welcomed in 

principle, especially for young, innovative companies. A unified legal form within the 

Union would almost certainly have a positive impact on cross-border establishment and 

operations of companies. This also includes uniform and appropriate provisions 

facilitating the dissolution of such companies. Given the different legal traditions and the 

multitude of legal forms with their specific characteristics in the Member States, the 

undertaking appears ambitious. The impact on other legal forms in the Member States 

should also not be overlooked. However, if an agreement can be reached on a 

common, attractive corporate model for the 28th Regime, this would, from the DAV’s 
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perspective, be welcomed as an additional structuring option in the interest of the 

common European internal market. 

 

It is also worth supporting that the provisions applicable to the new legal form regarding 

digitalisation and the reduction of lengthy procedures and regulation are intended to 

enhance the attractiveness of investments, particularly including cross-border 

investments. The what extent this can be implemented across all Member States 

remains to be seen. It is, however, doubtful whether a single new legal form alone will 

be sufficient to overcome existing obstacles. Further, not exclusively legal, measures 

are likely to be necessary. 

 

Alongside all the simplifications, the following premise must be considered: lawyers and 

notaries ensure the protection of creditors, consumers, and founders’ property rights 

through individual legal advice and implementation. They contribute to legal certainty. 

Efficient anti-money laundering measures also require high-quality registers that, 

through the involvement of notaries and lawyers as filters, accurately reflect the 

economic structures of companies and enable their correct and transparent disclosure. 

 

The focus of the 28th Regime should clearly be on the creation of a new, harmonised 

company form for Europe. However, a significant improvement would, only be achieved 

if the new company form is genuinely uniform and does not allow Member States any 

options (e.g., in implementation). Such options would significantly dilute the intended 

objective. 

The 28th Regime, as a European legal form, should cover all core areas of a legal 

entity, from incorporation law to creditor and minority protection, through to dissolution 

rules—making use of digital tools to the greatest extent possible. 

 

The obstacles faced by start-ups and scale-ups when expanding into and within Europe 

also apply to other companies. Larger enterprises are generally better able to 

implement their internationalisation strategies by establishing subsidiaries abroad under 

existing practice, the described complexity of internationalisation affects them as well. 

Therefore, the European Commission should make the 28th Regime legal form 

accessible to a broader range of companies and not limit it to start-ups and scale-ups. 
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Rather, it should be open to all European companies that regard the ESSU as the 

optimal organisational form for their business. 

 

It is critical to note that a new corporate form has significant links to other legal areas 

that are not yet harmonised. The intended improvement of investment conditions can 

only be partially achieved through isolated harmonisation of company law. For the 

success of European start-up and scale-up companies, it is particularly important that 

the legal and economic framework conditions for venture capital, including tax 

regulations, are (further) improved in the context of international competition. 

Thus, there is some risk that the initiative could raise expectations that the ESSU alone 

cannot meet. For this reason, a harmonised European company form should be 

regarded only as a first step towards harmonisation of other areas of law on the path to 

a unified internal market which provides the best and most attractive conditions not only 

for start-ups and scale-ups. 

 

Additionally, accounting represents another important regulatory area that is formally 

regulated at the Union level, but due to existing options in accounting law, remains far 

from being uniformly regulated in the Member States. Notable examples include the 

prudence principle and the basis for profit distribution. 

 

II. Formation, Dissolution, Transformation and Corporate Governance 

 

1. Formation 

The formation of a company under the 28th Regime should be open to all persons. A 

restriction to a specific number of individuals (single-member company/multi-member 

company) would be as misguided as limiting it to natural or legal persons. Similarly, 

restrictions to start-ups, scale-ups, or innovative companies should be avoided due to 

the administrative burden in the formation phase and legal uncertainties in their 

definition and delimitation. If the ESSU is accessible to all persons within the EU, it 

provides an opportunity to facilitate access to markets in other Member States even for 

established companies, thereby promoting the European Internal Market. 
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The Union legislator should provide a standard EU-wide model statute for single-

member companies for the formation of an ESSU, allowing for a time- and cost-efficient 

establishment. 

 

In the case of multi-member companies, the interests of the shareholders are typically 

so diverse—due to the variety of possible majority structures as well as the purpose and 

objectives of the company and its shareholders—that high-quality use of model 

templates has not yet gained traction in practice. In Germany, for example, a statutory 

model template is almost exclusively used for single-member companies and asset 

management, although it could also be applied to multi-member companies. 

Consequently, it has so far found little acceptance in the start-up scene. 

 

Therefore, in any case, there should be the possibility, already at the formation stage—

potentially accepting time and cost disadvantages—to adopt customised articles of 

association. While a statutory rigidity comparable to Section 23(5) of the German Stock 

Corporation Act (AktG) would have the advantage, with regard to the uniform 

application of the ESSU across the EU, of preventing “subtypes” based on national law 

from emerging through articles of association. Inflexible rules may also create 

investment barriers, contrary to the purpose of the new company form. Accordingly, the 

EU legislator should, at least until a potential future public listing of the ESSU, grant its 

shareholders maximum flexibility in structuring the articles of association; hence, the 

principle of freedom of articles should apply under the 28th Regime. 

 

The Commission’s proposal to make formation and administration faster and more 

efficient through digital solutions is to be welcomed. In Germany, companies can 

already choose to carry out formation and administration entirely digitally. Legal 

transactions with the commercial register are conducted exclusively digitally. This 

should also be the case for the ESSU. Attention should be paid to ensuring that 

digitalisation encompasses all phases of the company’s lifecycle. While it does not 

appear strictly necessary to centralise the formation of companies under the 28th 

Regime in a new supranational registry court, at the very least a unified portal should be 

established within the interconnected commercial registers of the EU Member States. 

 

2. Transformation 
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There is likely to be practical demand both for the transformation into an ESSU and for 

converting existing companies under the 28th Regime into another legal form. In 

particular, if the EU legislator’s plans to design the ESSU from the outset as a capital-

market-compatible corporate form cannot be realised, there will be a need to convert 

the company into a form suitable for capital markets in order to raise additional funding. 

Independently of this, there may also be a legitimate practical need to transform a 

company originally established under the 28th Regime into another (national) legal 

form, to merge it with another company established in a Member State, to spin off part 

of the business, etc. The Union legislator must establish an appropriate regulatory 

framework for such transformations. The instruments of Title II of the Company Law 

Directive (Directive (EU) 2017/1132) could be applied to transformations. However, the 

creation of a simplified transformation procedure specifically for the ESSU could also be 

considered. 

 

3. Corporate Governance 

In order to keep the complexity of corporate management low, particularly for start-ups 

and scale-ups, the ESSU should, as a general rule, provide for a unitary management 

structure in its model articles. This allows for the formation of single-member companies 

and does not require additional persons to perform management tasks. However, 

shareholders should have the option, outside the model articles, to adopt a dualistic 

structure. This is particularly necessary if the economic growth trajectory of a company 

established as an ESSU leads it to reach the number of employees relevant for 

employee participation. In practice, a unitary management structure is generally 

unsuitable for co-determined companies. 

 

The duties of directors must be regulated uniformly. To the extent possible, a catalogue 

of duties should be included that can serve as a benchmark for consistent legal 

application. 

 

Directive rights play a central role, especially in integrating companies into corporate 

group structures. The attractiveness of the ESSU as a building block for corporate 

groups would therefore be enhanced by regulating shareholders’ directive rights. At the 

same time, the limits of such rights and the legal consequences of detrimental 

instructions would need to be clarified. While uniform rules on the permissibility and 
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limits of influence and organisational structures within the corporate group would be 

desirable to promote the use of the ESSU as a group component, they would also 

increase the regulatory complexity for the EU legislator. 

 

The 28th Regime should contain explicit provisions on the exchange of information 

between management and shareholders, a uniform and final law on defects in 

resolutions, while still allowing shareholders flexible, company-specific design options 

within the framework of the autonomy of the articles of association. 

 

III. Creditor Protection under Company Law and Insolvency Law 

 

1. Protection of Liquidity versus Protection of Capital 

For creditor protection at the company law level, provisions on liquidity protection 

should be established. Given its complexity, capital protection could be dispensed with 

in the interest of a simple and widely recognised European framework. 

 

The managing directors must ensure on an ongoing basis that the company has 

sufficient liquidity to meet all due liabilities. In accordance with the rules of the 

Restructuring Directive (implemented in Germany across all company forms in Section 

2 of the German Act on the Framework for the Stabilisation and Restructuring of 

Companies (StaRUG)), managing directors should be obliged to take measures for 

early detection of crises and crisis management. 

 

Should the EU legislator decide to require a minimum share capital, a cash contribution 

should be envisaged. . The valuation assessment required for contributions in kind 

would involve time and costs contrary to the efficiency objectives of the ESSU and 

would undermine the Commission’s stated goals. In contrast, contributions in kind as 

capital increases should be permitted. 

 

2. Group-wide Cash Pooling 

Where there is an exchange of services or transfer of assets within the group, or where 

group-wide cash pooling or netting occurs, appropriate creditor protection mechanisms 

should be put in place. These could include responsibilities for liquidity planning, timely 

reporting on the liquidity situation, and termination rights. 
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3. Pursuit of Group Interests in Single-Member Companies up to the Point of 

Threatening Insolvency 

In single-member companies, the holding company should generally have the authority 

to shift business opportunities between subsidiaries in the interest of the group. 

However, a limit must be set, where the respective subsidiary, through the deprivation 

of business opportunities, loses its ability to secure its own continued existence—that 

occurs ,if it can no longer generate sufficient liquidity to meet its creditors within the next 

24 months. The group interest must therefore yield to the individual interest of the 

subsidiary if otherwise destruction of its existence would be assumed, since the 

subsidiary would no longer be able to sustain itself through internally generated 

contributions or to meet payment obligations due in the near future. 

 

4. Administrator-Free Insolvency Proceedings for Micro-Enterprises 

With regard to creditor protection in insolvency, the idea of pursuing administrator-free 

insolvency proceedings for micro-enterprises should be abandoned. It cannot be 

assumed that such companies would regularly meet the necessary requirements for a 

self-managed insolvency procedure, such as proper corporate organisation and 

insolvency law expertise on the part of the directors. If the aim of such a procedure is to 

provide a cost-effective insolvency process even in cases where formal proceedings 

cannot be opened due to insufficient assets, this can be achieved through other means, 

such as deferral of court costs or financing through judicial budgets. In this way, 

competitiveness with the United States in insolvency matters can likewise be ensured. 

Founders are likely more concerned with avoiding value-destroying insolvencies. This 

can be achieved by providing adequate advisory services, allowing young companies to 

carry out regular, out-of-court business closures and liquidations in the event that 

profitability cannot be reached, thereby increasing their chances of re-entering the 

market. Accordingly, the establishment of a European fund or other European support 

programmes to provide resources for advisory services aimed at insolvency prevention 

and timely initiation of out-of-court liquidation should be encouraged. 

 

5. Harmonisation of Grounds for Filing for Insolvency 

Harmonising the grounds for filing for insolvency across national insolvency laws can 

create additional legal certainty. A uniform regulation of the duty to file for insolvency 
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through the Directive on the Harmonisation of Insolvency Law should therefore be 

pursued. Overall, further harmonisation of insolvency law would be desirable and 

beneficial for a 28th Regime company form. This would ensure an interlinking of 

company law and insolvency law, reducing the risk of regulatory gaps arising from the 

fact that Member States partly embed creditor protection in company law and partly in 

insolvency law, resulting in different conflict-of-law rules. 

 

IV. Corporate Financing, Investor and Minority Protection 

 

1. ESSU as a Legal Form for Listed and Unlisted Companies 

A critical factor for the success of a supranational 28th Regime legal form will be the 

ease of access to equity and debt financing. This raises a wide range of company law 

and capital market law issues, particularly if the new legal form is intended to be both 

broadly accessible and eligible for the stock market. The EU Commission’s stated 

objective is to enable start-up and scale-up companies to evolve from a closed 

shareholder circle into a listed company with broad access to capital markets, without 

having to change their legal form. 

 

From the perspective of German law, this is an unusual approach. For unlisted 

companies, German company law provides limited-liability company forms such as the 

GmbH and UG as corporations, and the GmbH & Co. KG as a special form of 

partnership. These forms are flexible, characterised by the principle of freedom of 

articles of association, and impose comparatively low formal requirements on internal 

company processes. By contrast, stock corporation law, which is shaped by the 

principle of statutory rigidity, is significantly more formal and offers less scope for 

corporate freedom of structuring. 

 

If the European legislator intends to pursue this ambitious approach—creating a legal 

form that is available to both listed and unlisted companies—it may be advisable to 

make certain mandatory provisions applicable to the ESSU only after a public listing. 

Otherwise, there is a risk that the ESSU could be burdened with certain (formal) rules 

before any need arises, potentially undermining the European legislator’s objective of 

providing start-ups with a flexible and attractive company form with minimal formal 

requirements in the early stages. 
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2. Flexibility as the Basis for Attractive Financing Opportunities 

The ESSU should be equipped with an internationally competitive legal framework for 

the capitalisation of the company and future corporate financing, in particular capital 

increases or reductions. Fundamentally, no major changes are required at the outset. 

Up to a potential future listing, the ESSU should benefit from a flexible regulatory 

framework that grants shareholders a high degree of freedom of structuring, enabling 

start-up and scale-up companies to raise venture capital with minimal bureaucracy 

during both initial and subsequent growth phases. 

 

Following a potential listing, the framework set out by the Cross-Border Merger 

Directive (EU) 2017/1132 for public limited companies could serve as a basis. On this 

common European legal foundation, very different national rules have developed, 

resulting in significant variation in flexibility for corporate financing. 

It is no coincidence that, for example, the Dutch N.V. or Luxembourgish S.A. have 

become increasingly attractive even for German start-ups or IPO candidates, as 

German law is perceived as too rigid regarding corporate financing. In the concrete 

design of the ESSU, the existing flexibility under the Cross-Border Merger Directive 

(EU) 2017/1132 should be fully utilised—for example, a minimum nominal share value 

of 1 Eurocent, no limits on the volume of authorised capital, and the introduction of 

redeemable shares. 

 

3. Classes of Shares 

To meet the needs of start-up founders who wish to differentiate equity participation and 

retain “control” when bringing in new investors during a potential IPO, it is advisable that 

the ESSU be permitted to issue multiple-voting shares or other internationally common 

share classes (Class A or Class B Shares). With the (re-)introduction of multiple-voting 

shares for companies listed on an EU growth market, the EU has already taken a first 

step in this direction through the EU Listing Act. This option should also be available if 

the ESSU is listed on a regulated market either immediately or at a later stage. 

 

Before a potential listing, shareholders of an ESSU should, under the principle of 

freedom of articles of association, already be granted maximum flexibility in structuring 

the company’s share classes and the associated rights and obligations. This allows 
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start-ups and scale-ups to respond quickly and flexibly to changing market demands 

and trends in the venture capital market. Legally required minority protection could, 

instead of restricting shareholder flexibility, be ensured through a more flexible toolkit, 

such as the fiduciary duties of shareholders provided under German company law. 

 

4. Capital Increases and Other Forms of Corporate Financing 

As previously noted, the company law framework for capital increases and other forms 

of corporate financing does not require fundamental changes. It is, however, crucial that 

the capital increase process is made more efficient and the costs of raising capital are 

reduced. Key to this is full digitalisation of the process. Uniform (registry-related) rules 

are needed for the registration of capital increases and their execution by the ESSU. 

This does not necessarily require a new supranational registry court, but at minimum a 

unified portal within the interconnected commercial registers of the EU Member States 

should be established. 

 

Rules could also be introduced requiring commercial registers, upon request, to perform 

a legal pre-check or verification of relevant documents and—provided all requirements 

are met—to commit to a specific registration date and time. Additionally, the IT 

infrastructure of registry offices would need to be improved and standardised so that 

electronic submission of commercial register applications can be carried out across 

Europe with minimal lead time (ideally on the day of the intended registration). 

 

In the context of a regular capital increase resolved by the shareholders’ meeting, it is 

particularly important—especially in crisis situations—that the meeting can be convened 

at short notice, in order to reduce the overall lead time for a capital measure. This 

should also remain the case following any potential listing. Accordingly, existing 

corporate law notice periods should be significantly shortened. 

 

Similarly, a harmonised framework for challenging such shareholder resolutions should 

be established, avoiding “blocking opportunities” and shifting disputes over allegedly 

flawed resolutions regarding a capital increase to a subsequent damages claim. There 

is no need, however, for templates of capital increase resolutions, as these would 

hinder flexible legal development and practice already functions well with company-

developed documentation. What is crucial here is to grant shareholders maximum 
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flexibility to respond rapidly and without significant obstacles to changing demands in 

the venture capital market.  

 

5. Contractual Arrangements for Corporate Financing 

The considerations in the consultation paper that the company law framework should 

allow for innovative equity investments in unlisted companies in the form of an ESSU 

deserve general approval. Financing needs and the instruments employed can indeed 

evolve over a company’s lifecycle. Examples include “Simple Agreements for Future 

Equity” (SAFEs) from the USA and the French “Bon de Souscription d’Actions par 

Accord d’Investissement Rapide” (BSA AIR), as well as convertible bonds. In later 

stages, following a public listing, equity-raising programmes similar to a “Debt Issuance 

Programme” may also become relevant. 

 

Most of these structures are already possible under existing European company law, as 

suggested by the French example above. There is no need for additional “official” 

templates for such contractual arrangements. In practice, market standards emerge that 

participants can work with more effectively, and these standards evolve alongside 

market practices and the underlying contractual documentation. Official templates 

would likely impede this development  

 

6. Pre-Emptive Rights and Exclusion of Pre-Emptive Rights 

The EU-level framework for pre-emptive rights and the exclusion thereof does not 

require fundamental changes for the ESSU. It is, however, important for companies 

already listed on a stock exchange that Article 72(3) sentence 4 of the Directive (EU) 

2017/1132 and the corresponding ESSU provision be designed so that the minimum 

period for exercising pre-emptive rights is reduced to five working days. The existing 

minimum period of 14 days is clearly too long in a digitalised environment. 

 

With regard to waiver of pre-emption rights in cash capital increases, the Directive (EU) 

2017/1132 generally allows companies sufficient flexibility. It is important to ensure that 

a uniform European case law does not import national peculiarities into the 

interpretation of ESSU law that would unnecessarily restrict capital raising. This 

particularly concerns the requirement of substantive justification for pre-emptive rights 

exclusions, as established by the “Kali+Salz” case law of the German Federal Court of 
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Justice (BGH), which has since hindered rapid capital raising (on the capital market) for 

listed companies. The subsequent introduction of simplified pre-emptive rights exclusion 

under Section 186(4) sentence 3 of the German Stock Corporation Act (AktG) provided 

some relief. The fact that flexible capital increases without pre-emptive rights are 

possible without such a “dogmatic superstructure” and without significantly impairing 

shareholder rights is demonstrated by practice in other EU Member States. For 

example, prospectus-required capital increases under pre-emptive rights exclusion, 

independent of volume, are observed, granting preferential allocation to participating 

shareholders while being placed “at-market” without a subscription period, i.e., not 

substantially below the market price. This avoids dilution of shareholder stakes and 

value without restricting the flexibility and speed of capital raising. 

 

7. Share Transfers 

As the ESSU is intended to be capital-market-compatible according to the EU 

Commission, the transfer (and pledge) of ESSU shares should, in principle, not be 

subject to company law restrictions. However, shareholders should, at least prior to a 

potential listing, be free under their private autonomy to provide for transfer restrictions 

such as registration requirements, pre-emption rights, or similar arrangements. 

 

8. Employee Participation 

A uniform and flexible regime for employee and board member participation is also 

essential, as shareholding represents a crucial element of adequate compensation, 

especially for start-ups lacking liquidity. The German legislator recognised this in the 

Future Financing Act, allowing the volume to be increased to 20% of share capital (§ 

192(3) no. 2 AktG), though this is already approaching its limits compared to 

international developments. Waiting periods until first exercise should also take into 

account start-up-specific circumstances and be well below four years (§ 193(2) no. 4 

AktG). 

 

Prior to a potential listing of the ESSU, shareholders should in any case be granted 

extensive discretion to offer capable and qualified employees attractive compensation 

schemes. The volume and waiting periods should be freely determined in the articles of 

association based on company-specific characteristics and the requirements of venture 

capital investors. 
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9. Capital Market Law 

In the event of an ESSU’s Initial Public Offering (IPO), it is mandatory for investor 

protection purposes that a full securities prospectus is prepared. Otherwise, the 

prospectus reliefs introduced by the EU Listing Act (Regulation (EU) 2024/2809) for 

follow-on offerings are sufficient. However, consideration should be given to allowing 

young growth and start-up companies up to a certain size to “phase into” ongoing 

capital market obligations, thereby reducing significant compliance costs associated 

with an IPO for up to five years. This approach is similar to the “IPO On-Ramp” 

established in the United States under the JOBS Act. 

 

V. Codetermination 

The issue of codetermination has repeatedly emerged as one of the greatest obstacles 

to the introduction of new supranational legal forms. In countries such as Germany, 

which have very comprehensive codetermination rules, proposals to introduce new 

legal forms are quickly viewed with suspicion as instruments designed to circumvent 

employee participation rights. Similar concerns were raised regarding the ultimately 

failed draft Regulation on the Statute for a European Private Company (SPE-VO-E) of 

2008. To preserve the prospects for realising the “28th Regime” project, these concerns 

must be taken seriously and must be incorporated into the planning process. 

 

Failure of the ESSU due to codetermination issues would be particularly unfortunate, as 

the 28th Regime is primarily aimed at start-ups and scale-ups—companies that 

generally have employee numbers below the thresholds triggering codetermination 

rights. Nonetheless, a solution is needed, as it cannot be excluded that individual 

ESSUs may, during their business development, reach the thresholds relevant for 

codetermination in certain Member States. 

 

1. No Restriction of the ESSU to Non-Codetermined Companies 

At first glance, it may seem straightforward to avoid codetermination controversies by 

limiting the ESSU to non-codetermined companies and setting a maximum number of 

employees below national codetermination thresholds, so that no conflicts of application 

arise. However, such a solution would need to address what happens if the company 

grows and eventually reaches the relevant threshold. In that case, the only options 
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would be a mandatory legal form change (to which form?) or compulsory dissolution of 

the company. Both options appear impractical and unlikely to enhance the 

attractiveness of the ESSU as a legal form. 

 

2. EU-Wide Solution vs. Reference to National Codetermination Law 

Ultimately, two different approaches to a codetermination regime for companies under 

the 28th Regime could be considered: either the system could be modelled on the 

established employee participation procedures in the SE or similar procedures for 

cross-border mergers or transformations, which are characterised by the negotiation 

principle—i.e., aiming at the conclusion of a company-specific codetermination 

agreement—or the ESSU could be made subject to the codetermination rules of the 

Member State in which it has its registered office. Both approaches would, however, 

likely require various modifications and gradations to provide a solution appropriate for 

the ESSU. 

 

a. Reference to the Codetermination Model of the SE or Cross-Border Mergers 

and Transformations 

Referring to the essentially consensual codetermination model designed for the SE 

(regulated in Germany by the “Gesetz über die Beteiligung der Arbeitnehmer in einer 

Europäischen Gesellschaft”, SEBG) or similar models applied in cross-border mergers 

and transformations has the advantage of relying on a tested and proven framework to 

which Member States have already agreed in the past. Moreover, such a solution would 

particularly address the core objective of creating a genuinely “European” legal form, 

largely independent of national special rules. 

 

However, negotiation-based models are time-consuming—a circumstance that 

contradicts a key legal and economic policy objective of the ESSU, namely to enable 

digital, simple, and, above all, fast company formation. Under § 22(1) SEBG, the 

standard negotiation period is up to six months. If no agreement is reached after six 

months, the fallback rules under § 22(1) no. 2 in conjunction with §§ 34 ff. SEBG apply. 

The “price” for this approach is the conduct of a complex and lengthy negotiation 

process, which may be unattractive for start-ups and scale-ups, the primary focus of the 

legislative objective of creating a new European legal form. In particular, conducting an 

employee participation procedure at the formation stage would generally be 



 

Page 20 of 70 
 

 

inappropriate and disproportionate, as such companies typically do not yet have the 

number of employees required under codetermination rules. A possible solution could 

be that the employee participation procedure does not need to be conducted at the time 

of incorporation, but only when the first relevant employee threshold under the 

applicable codetermination law in a Member State is reached. In Germany, these are 

500 employees under the One-Third Participation Act DrittelbG and 2,000 employees 

under the Codetermination Act MitbestG. Additionally, ESSUs could be optionally 

allowed to carry out such a procedure earlier if they deem it appropriate in light of their 

company-specific circumstances. 

 

b. Application of National Codetermination Law 

For the second approach—submitting the ESSU from the outset to the codetermination 

rules of the Member State in which it is registered—also has the advantage of not 

breaking entirely new legal ground. Essentially, the (German) ESSU would be treated 

like a German GmbH (company with limited liability). However, it is questionable 

whether this national solution is appropriate for a supranational European legal form. 

After all, the European codetermination regime developed for the SE provides an 

effective tool for legal harmonisation. 

 

Further clarification is required in other aspects. It must be decided whether the 

reference point for applicable codetermination law should be the registered office or the 

administrative seat. Linking to the registered office appears logical and would be a 

coherent and practicable solution. However, as is already the case with foreign 

corporations, “forum shopping” would then be possible: an ESSU established in a 

Member State without comparable codetermination obligations—i.e., free from 

employee participation regardless of workforce size—could relocate its administrative 

seat to Germany. The company would remain free from codetermination despite its 

administrative seat in Germany if it was incorporated in a Member State without a 

codetermination regime. 

 

Alternatively, as proposed by the European Parliament’s Committee on Legal Affairs, 

the administrative seat could be used rather than the registered office. Another option 

would be to adopt a provision similar to Article 7(1) SE Regulation, according to which 

the company must be located in the Member State where the ESSU’s main 
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administration is situated. This would prevent codetermination “forum shopping” but 

could constitute an impermissible restriction on the freedom of establishment 

guaranteed under Articles 49 and 54 TFEU. At any rate, such a solution might raise 

issues under primary EU law in light of recent CJEU case law. 

 

Further clarification is also needed under this approach on whether and to what extent 

employees in a Member State without a codetermination regime should be included 

when calculating relevant thresholds, and whether and under what conditions 

subsidiaries of the ESSU should be taken into account. This may be particularly 

relevant if internationally or Europe-wide operating groups intend to use the ESSU as 

an intermediate holding company. 

 

Part 2: Response to the European Commission Consultation Questionnaire 

 

I. Barriers related to corporate law issues 

 

Though substantial progress has been made over the years to remove or reduce 

barriers to cross-border activity in the single market, including through EU company law 

rules, the single market still remains fragmented. The calls from stakeholders for a 28th 

regime point to the fragmentation of legal rules across Member States resulting in 

complexity and costs for incorporation and operation of companies across the EU. In 

addition, start-ups point to the fragmentation of rules in different policy areas, including 

national corporate regimes, that deter start-up companies from successfully scaling-up 

in the EU. It is also commonly argued that this diversity of national regimes creates 

constraints for investors and prevents or dissuades investors from financing European 

companies. Finally, the lack of an easily recognisable EU company brand, which would 

be known and trusted by investors and business partners is said to create further 

barriers for companies. 

 

1. Please indicate whether you have experienced any of the following: 

 Have you set up a company? 

 Have you abandoned setting up a company? 

 Have you faced problems with attracting private investment into your company? 
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if so, where did you set it up? 

 in your country in the EU/EEA 

 in another country in the EU/EEA 

 in a country outside the EU/EEA 

 

Please elaborate: 

1000 character(s) maximum 

 

if so, where? 

 in your country in the EU/EEA 

 in another country in the EU/EEA 

 in a country outside the EU/EEA 

 

Please explain the reasons: 

1000 character(s) maximum 

 

if so, from where? 

 in your country in the EU/EEA 

 in another country in the EU/EEA 

 in a country outside the EU/EEA 

 

Please explain the problems: 

1000 character(s) maximum 

 

2. Please indicate which of the issues below you consider as main barriers for 

setting up, operating or closing down a company or attracting finance in the EU, 

and to what extent: 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at all  

 

Don’t 

know / 

no 

opinion 

 

Different national company law rules and 

company forms in Member States, such 

 
 
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as e.g. GmbH in Germany, SARL in 

France or BV in Belgium 

 

Lack of available information about 

company legal forms and/or the 

procedure to set up companies in other 

Member States 

 

      

Legal advice needed due to complexity 

related to different company legal forms 

and/or the procedure to set up 

companies in other Member States 

 

      

Difficulties related to cross-border groups 

i.e. to the expansion of the company in 

other Member States through 

subsidiaries  

 

   

 

   

Lack of an “EU brand” for private 

companies 

 

      

Insufficient availability of digital tools and 

procedures related to setting up of 

companies 

 

      

Insufficient availability of digital tools and 

procedures related to operation of 

companies e.g. digital general meetings, 

online filing 

 

   

 

   

Insufficient availability of digital tools and 

procedures related to the closure of 

companies 

      

Lack of implementation of the “onceonly” 

principle (whereby company needs to 

submit the information only once and 

information is automatically shared 

between the authorities) 

 

      
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Divergent company law frameworks in 

Member States 

 

      

Lack of available information about 

company legal frameworks and/or the 

procedure to invest in companies in other 

Member States 

 

      

Legal advice needed due to complexity 

related to different company legal forms 

and/or the procedure to invest in 

companies in other Member States 

 

      

Complex and non-flexible rules e.g. 

governing capital increases, shareholder 

rights, etc. 

 

      

Insufficient availability of digital tools and 

procedures to invest in companies 

 

      

Language issues 

 

      

Other issues 

 

      

 

Please specify: 

Lack of risk capital 

 

3. Given the existing barriers, how do you assess the costs for companies, 

including innovative companies, start-ups and scale-ups, to set up, operate or 

close down in the EU? 

 Very 

low 

cost 

 

Low 

cost 

 

Moderate 

cost 

 

High 

cost 

 

Very 

high 

cost 

 

Don't 

know / 

no 

opinion 

 

Administrative burden related to setting up 

 

      
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Administrative burden related to operating 

 

      

Administrative burden related to closing 

down 

 

      

Hassle costs (such as unnecessary waiting 

time, delays, redundant legal provisions) of 

setting up 

 

      

Hassle costs of operating 

 

      

Hassle costs of closing down 

 

      

 

Examples of costs or other comments (optional): 

500 character(s) maximum 

 

EU brand for companies: in the context of the calls for a 28th regime, stakeholders 

also mention the lack of an EU brand for companies, which would be easily recognised 

and trusted by public authorities, investors and other companies across the single 

market. The European Company (Societas Europea, SE) provides a legal form for 

companies at EU level but it is a European public limited liability company legal form 

and therefore is rather used by big public limited liability companies. 

 

4. Would establishing an EU-brand - including a distinct name and an 

abbreviation - for 28th regime companies bring benefits? 

 Yes 

o No 

o Don't know / no opinion 

 

To what extent would it bring the following benefits: 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

Not 

at all 

 

Don’t 

know / 

no 

opinion 
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More start-ups would be created in 

Europe 

 

      

Investors would be attracted to invest in 

the 28th regime companies 

 

      

Other companies (suppliers, contractors 

etc.) from other Member States would 

be attracted to do business with the 28th 

regime companies 

 

      

Consumers would recognise the 28th 

regime company as an EU company 

and would buy more products and 

services from such companies 

 

      

Other benefits 

 

      

 

Please specify: 

250 character(s) maximum 

 

Please explain: 

500 character(s) maximum 

 

 

II. Structure and the core elements of the 28th regime companies 

 

Company type for 28th regime companies: The overall call from the business 

community is for a new company legal form which by its simplified features would help 

start-ups and innovative companies in particular. A key issue is whether the new 

company form should have a broad scope and be available for all companies of a 

specific type, e.g. private limited liability companies (such as Gesellschaft mit 

beschränkter Haftung-GmbH) or public limited liability companies (such as Société 

Anonyme-SA) or whether it should have a narrower scope and be available only for a 
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sub-set of companies, e.g. for those private limited liability companies which are 

“innovative” or those which are start-ups. 

Some stakeholders are calling for the new company legal form to have a broad scope 

and not to be legally restricted to any subset of companies. This is because companies 

evolve and can quickly outgrow any thresholds or definitions and the need to change 

the legal form could entail administrative burden and costs. Others argue, to the 

contrary, that the new company legal form should focus on a more limited subset of 

companies, in particular innovative ones, for whom more specific and far-reaching 

substantive provisions might be necessary. 

 

5. In your view, what would be an appropriate company type for the 28th regime 

companies? 

 Private limited liability company (a company legal form traditionally designed for 

smaller companies, usually not able to offer shares to the public) 

o Public limited liability company (a company legal form traditionally designed for larger 

companies, companies listed on regulated markets are normally public companies) 

o Other 

 

Please elaborate: 

If the 28. Regime is open also to public limited  

 

Should the company type for the 28th regime company be: 

 for all private limited liability companies 

o for a sub-set of private limited liability companies 

o Other 

o No opinion 

 

Please explain: 

A particular challenge arises from the EU Commission's approach to creating a legal 

form that is aimed at start-ups and scale-ups on the one hand, but at the same time is 

also intended to be marketable on the capital market (without conversion into another 

legal form). In order not to jeopardize the necessary flexibility of the 28th regime, 

particularly in the start-up phase and in the period prior to a stock market listing, 
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consideration should be given to applying certain regulations that address specific risks 

arising from stock market listing only to listed ESSUs.  

 

Please specify for which subset of companies and explain why: 

 Innovative companies 

 Start-up companies 

 Scale-up companies 

 Other companies 

 

Please explain: 

The obstacles faced by start-ups and scale-ups when expanding into and within Europe 

are also faced by other companies. Although larger organizations are better able to 

implement their internationalization strategies by establishing subsidiaries abroad in line 

with current practice, they are also affected by the complexity of internationalization. 

The EU Commission should therefore make the new legal form of the 28th regime 

accessible to a wider range of companies and not limit it to start-ups and scale-ups. 

Rather, the new legal form should be open to all European companies that consider the 

ESSU to be the best organizational form for their business.   

 

Should the company type for the 28th regime company be: 

o for all public limited liability companies 

 for a sub-set of public limited liability companies 

o Other 

o No opinion 

 

Please explain: 

The ESSU can be an interesting structuring option as a group component for company 

groups, particularly for corporate groups operating across Europe. They can lower their 

administration and legal costs if they only have to deal with one type of corporate form. 

Rights to issue instructions play a particularly important role when companies are 

integrated into group structures. The attractiveness of the ESSU as a corporate group 

component would therefore be enhanced by regulating the shareholders' rights to issue 

instructions. At the same time, the limits of the right to issue instructions and the legal 

consequences of disadvantageous instructions would have to be regulated. Although 
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uniform corporate group law would be desirable to promote the use of the ESSU as a 

corporate group component, it would further increase the complexity of regulation for 

European legislators. 

 

Please specify for which subset of companies and explain why: 

 Innovative companies 

 Start-up companies 

 Scale-up companies 

 Other companies 

o  

Please explain: 

 

Formation of 28th regime companies: Another important question is who can set up 

a 28th regime company: whether only natural or also legal persons could participate in 

its incorporation. This determines whether the 28th regime company could be used to 

create companies which will be part of a group structure. A related question is the 

minimum number of shareholders. Limiting it to a single shareholder may provide a 

convenient tool for a parent company to expand through subsidiaries. However, a 

limitation to a single shareholder could reduce the potential of the 28th regime company 

to serve as a vehicle for the creation of start-ups. Another question is how a 28th 

regime company can be formed. This determines whether the 28th regime company 

would be only for newly created companies (i.e. established “from scratch”) or whether 

an existing company could also form a 28th regime company, e.g. through converting 

an existing company into a 28th regime company. 

 

6. Who can set up a 28th regime company? 

o Entrepreneurs who want to set up a company (natural persons) 

o Groups of companies: a parent company sets up a subsidiary (legal persons) 

 Both entrepreneurs and groups of companies (both natural and legal persons) 

 

7. How many shareholders should a 28th regime company have? 

o Only one shareholder (single member company) 

 Minimum one shareholder 

o Minimum two shareholders 

o Other option 
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Please explain: 

The establishment of a company under the 28th regime should be open to all persons. 

Restricting it to a certain number of persons (single-person company/multi-person 

company) would be just as misguided as restricting it to natural or legal persons. 

Restrictions to start-ups, scale-ups, or innovative companies should also be avoided 

due to the administrative burden involved in the start-up phase and legal uncertainties 

regarding definition and demarcation. If the ESSU is open to all persons in the EU, it 

offers the opportunity to facilitate access to markets in other member states for 

established companies as well, thereby promoting the European single market. 

 

8. How can 28th regime companies be set up? 

 By creating a new 28th regime company “from scratch” (new companies) 

 By converting an existing company into a 28th regime company 

o Other methods 

 

Please explain: 

There is likely to be a practical need for both conversion to an ESSU and conversion of 

existing companies under the 28th regime to another legal form. In particular, if the EU 

legislator's plans to design the ESSU as a capital market-compatible form of company 

from the outset cannot be realized, there will be a need to convert the company into a 

capital market-compatible legal form in order to raise additional funds on the capital 

market. But even independently of this, there may be a legitimate practical need to 

convert a company originally established under the 28th regime into another (national) 

legal form, or to merge it with another company established in a Member State, to spin 

off part of the business, etc. To this end, the EU legislator must establish an appropriate 

regulatory regime. The instruments of Title II of the Company Law Directive could be 

used for conversions. However, it would also be conceivable to create a simplified 

conversion procedure specifically for the ESSU.  

 

Existing companies could become 28th regime companies through: 

 a domestic conversion 

 a cross-border conversion according to existing EU rules 
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If such conversion is permitted, please specify which types of companies should be 

eligible: 

 Private LLC (e.g. the German GmbH, the French SARL, the Belgian BV) 

 Public LLC (e.g. the German AG, the French SA, the Belgian NV) 

 Partnerships (e.g. the German OHG, the French and the Belgian SNC) 

o Other company type 

 

Please specify: 

Allowing only cross-border conversion leads to a large number of circumvention 

transactions, similar to the SE, where the desire for an SE is regularly achieved by first 

artificially creating a cross-border structure in order to then be able to use or need it for 

the conversion into an SE. 

 

Seat of the 28th regime companies: A 28th regime company will need to be 

registered in one of the Member States. It is currently left to national law what is 

required to establish a link between a company and the legal system of the country in 

which it is formed and registered. In most Member States, having a registered office – 

i.e. the address of a company as recorded in the business register – is sufficient for that 

country's law to apply to the existence, internal affairs and dissolution of the company, 

irrespective of where the company's activities take place. In some other Member States, 

the company will be required to also have its central administration (head office) in that 

Member State to be able to be formed and registered there. 

 

9. Should the 28th regime companies: 

 be allowed to have the registered office and the central administration (head 

office) in different Member States? 

o be required to have the registered office and the central administration (head office) in 

the same Member State? 

o Other solution 

 

Please explain your choice: 

500 character(s) maximum 
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Minimum capital requirements for 28th regime companies: In order to encourage 

the creation of businesses, the amount of capital required at the time of incorporation 

should not be a deterrent, but neither should it encourage the creation of non-viable 

companies. The challenge is therefore to reconcile these two objectives. If it is 

determined that the minimum capital for the 28th regime companies should be set at a 

low amount or that no minimum capital should be required, the question arises whether 

other forms of guarantees for creditors are needed and if so, which ones. In the 

absence of alternative guarantees, creditors may seek personal guarantees from 

shareholders or company managers, which would have the effect of largely 

circumventing the principle of limited liability. 

 

10. In your view, which requirements for minimum share capital should apply to 

the 28th regime companies? 

 No minimum capital  

o A symbolic amount (e.g. €1) 

o €1000 - €5000 

o €5000 - €10,000 

o €10,000 - €25,000 

o Other 

 

Please explain: 

Regulations to protect liquidity must be established to protect creditors at the level of 

company law. In view of its complexity and in the interests of a generally accepted and 

simple European regulation, capital protection in form of a minimum capital should not 

be provided for. A minimum capital requirement as a threshold for seriousness could be 

considered. 

If the EU legislator decides to require minimum capital, only cash contributions should 

be permitted at the establishment of an ESSU. The impairment test required for 

contributions in kind would involve time and expense that would contradict the ESSU's 

efficiency concept and defeat the Commission's stated objective for an easy and 

straight forward process to set up a company. Increases in capital in kind, on the other 

hand, should be permitted. 
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11. Please indicate to what extent you agree or disagree with the following 

statements about minimum capital requirement: 

 

 Strongly 

agree  

 

Agree Neutral Disagree  

 

Strongly 

disagree 

 

Don't 

know / 

no 

opinion 

 

Minimum capital 

requirement creates an 

administrative burden for 

companies due to the 

formal process related to 

contributions 

 

      

Minimum capital is 

considered by creditors as 

a necessary protection 

 

      

Minimum capital 

contribution demonstrates 

shareholders’ commitment 

to their business project 

 

      

As the amount of the 

minimum capital is not 

related to companies’ size 

and activity, it is not suited 

to their real needs 

 

      

Other       

 

Please specify: 
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12. If minimum capital is set at a low amount or not required for the 28th regime 

companies, should other safeguards be provided for creditors? 

 Yes 

o No 

o Don't know / no opinion 

 

Please indicate to what extent you agree or disagree that the following safeguards 

should be provided for creditors of the 28th regime companies: 

 

 Strongly 

agree 

 

Agree Neutral Disagree Strongly 

disagree 

 

Don't 

know / 

no 

opinion 

 

Mandatory minimum 

capital increase in case of 

a significant annual loss 

 

      

Distribution of dividends 

allowed only if company 

can pay its planned 

expenses over a defined 

period of time 

 

      

Allocation of a specific 

percentage of profits to 

company’s legal reserve 

up to a predefined amount 

 

      

Other safeguards 

 

      

 

Please specify: 
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Managing directors must ensure at all times that the company has sufficient liquidity to 

meet all its liabilities as they fall due. In accordance with the provisions of the 

Restructuring Directive, managing directors would be required to take measures for 

early crisis detection and crisis management.  

In particular, where there is an exchange of services or transfer of assets within the 

group, or where group-wide cash pooling or netting takes place, appropriate creditor 

protection mechanisms must be put in place. These may include responsibility for 

liquidity planning, timely information on the liquidity situation, and termination options. 

In the case of single-member companies, the parent company should, in principle, have 

the authority to transfer business opportunities between subsidiaries in the interests of 

the group. However, a line must be drawn if the respective subsidiary loses its ability to 

ensure its own continued existence as a result of the withdrawal of business 

opportunities, i.e., if it is no longer able to generate sufficient liquidity to service its 

creditors within the next 24 months. The interests of the group must therefore must 

respect the individual interests of the group subsidiary if, otherwise, the subsidiary's 

existence would be threatened because it would no longer be able to secure its own 

continued existence through its own earnings and meet its payment obligations due in 

the near future. 

 

Involvement of employees: There are minimum requirements at EU level regarding 

the information and consultation of employees[1] and those are implemented by 

Member States in accordance with their national laws and practices on industrial 

relations. As regards employee participation, i.e. representation of employees on 

boards of companies, there are no harmonised EU rules and national industrial systems 

vary greatly, reflecting Member States’ socio-political cultures, national legislative 

framework and social dialogue traditions. 18 Member States provide a national 

legislative framework for board-level representation rights in the private or public sector 

companies, with significant variations in the way in which these mechanisms function, 

including applicable thresholds. 

[1]Directives 2002/14/EC and 2009/38/EC. 

 

13. In your opinion, should the 28th regime company be subject to existing 

national rules (where those exist) on employee participation in the same way as 

other companies registered in the same Member States? 
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 Yes 

o No 

o Don't know / no opinion 

 

Please explain your answer: 

Otherwise there is a high risk that certain member states will block the 28th regime. 

Similar rules shall apply as to the SE and cross-border mergers. 

 

Employee participation in case of cross-border mobility of 28th regime 

companies: Cross-Border Mobility Directive (EU) 2019/2121 set out harmonised rules 

and procedures – with digitalised steps – for cross-border conversions and divisions 

and amended the existing procedure for cross-border mergers. The cross-border 

conversion procedure entails the transfer of registered office from one Member State to 

another Member State without the company being dissolved or liquidated. These rules 

aim to facilitate the cross-border mobility for companies while providing effective 

safeguards for employees, minority shareholders and creditors. The Directive includes 

rules on the negotiation of employee participation in company boards to ensure that 

existing employee participation rights continue after cross-border mobility of companies 

but does not harmonise rules on employees’ board-level representation rights. 

 

14. Do you consider that the 28th regime companies should be able to carry out 

cross-border conversions, divisions or mergers in accordance with existing rules 

on companies’ cross-border mobility (Directive (EU) 2019/2121)? 

 Yes 

o No 

o Don't know / no opinion 

 

Please explain your answer: 

1000 character(s) maximum 

 

 

III. Simple, flexible and fast procedures and rules for 28th regime companies 
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Start-ups and innovative companies in general are often digital-native, their operations 

are usually characterized by flexibility and a strong online presence and they often 

operate in English. Therefore, they call for faster, quicker and more digital procedures 

throughout the company life cycle from the set up to operations and eventual closure. 

They stress the importance of providing one single contact point and procedures being 

fully in English. 

 

15. Do you consider that all tools and processes for the 28th regime companies 

should be fully digital, without paper-based alternatives? 

o Yes - all procedures should be only online. 

 No - all procedures should be online, but a paper-based / offline option should be 

available in parallel. 

o Partially - Procedures should be primarily digital but with some exceptions. 

 

Please explain your answer: 

500 character(s) maximum 

 

Online setting up of companies: Under the existing EU company rules, it is possible 

to set up a private limited liability company fully online in all Member States and some 

time limits for the formation of the company must be respected. This means that it 

should be possible for entrepreneurs to carry out the whole process of establishing a 

company, including drawing up of the instrument of constitution (founding document) 

and all the necessary steps to enter the company in the business registers, directly or 

through possible intermediaries (such as notaries and other legal professionals), fully 

online. However, stakeholders, in particular the start-up business community, still 

mention obstacles to setting up a company fully online and underline the need for an 

even faster and more flexible registration system. In this context, as an example of a 

more streamlined approach, some stakeholders point to systems used in other 

jurisdictions, where registration procedures for foreign founders are handled by 

authorized/registered agents. 

 

16. In your opinion, what are the main barriers that make it difficult to set up 

private limited liability companies fully online, including related formalities, in the 

EU? 
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 Strongly 

agree 

 

Agree Neutral Disagree Strongly 

disagree 

 

Don't 

know / 

no 

opinion 

 

The EU rules on fully online setting up of 

companies are not implemented fully / 

correctly 

 

     X 

Companies are not aware of the existing 

rules and possibilities to set up a private 

limited liability company fully online 

 

  X    

Technical solutions are not userfriendly 

and do not function properly 

 

   X   

It is not possible to carry out all the 

steps for the formation of a company 

fully online 

 

    X  

It is not possible to carry out all the 

steps for the formation of a company 

without the involvement of 

intermediaries 

It is not possible to carry out all the 

steps for the formation of a company in 

English 

 

 X     

The process to form a company takes 

too long 

 

   X   

It is burdensome/time-consuming to 

have to submit company information 

separately to other authorities than the 

business registers (e.g. for tax 

purposes) 

 

X      

Other barriers 
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Please specify the other barriers: 

500 character(s) maximum 

 

Please explain which steps cannot be carried out fully online: 

500 character(s) maximum 

 

Please explain which steps cannot be carried out without the involvement of 

intermediaries: 

Intermediaries such as lawyers, notaries and the commercial register guarantee the 

long-term protection of founders' property rights and the security of companies' actions 

through individualised legal advice and implementation. Their involvement enables 

valuable creditor and consumer protection. Efficient money laundering prevention 

requires valuable registers which, through the involvement of lawyers and notaries as 

qualitative filters, accurately represent and register the economic structures of 

companies. 

 

The added value of involving intermediaries is disproportionate to the loss of legal 

certainty, creditor and consumer protection, and money laundering prevention that 

would result from their abolition. 

 

Please explain which steps would be most important to have in English: 

500 character(s) maximum 

 

How long does it take to set up a company? 

o Less than 2 working days 

 Between 2 and 5 working days 

o Between 5 and 10 working days 

o Between 10 and 20 working days 

o More than 20 working days 

 

Why does the process to form a company take too long? 

o due to the time needed by business registers to complete company registration 

o due to the involvement of intermediaries 
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 for other reasons 

 

Please specify the other reasons: 

The payment and verification of share capital leads to delays; the verification 

requirements under money laundering laws often lead to delays at banks for founders 

with foreign connections. 

 

To which authorities and for what purposes? 

 Tax authority - in the context of obtaining a Tax Identification Number (TIN) 

o Tax authority - for other tax purposes 

 Social security funds or other competent authority - due to requirements related to social 

security obligations 

 Relevant authority related to anti-money laundering issues 

o Other authorities 

 

Please specify the other tax purposes: 

250 character(s) maximum 

 

Please specify the other relevant authorities: 

250 character(s) maximum 

 

17. In your opinion, would the following digital tools and solutions contribute to a 

fast and efficient setting up of 28th regime companies and to what extent? 

 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at 

all 

 

Don’t 

know / 

no 

opinion 

 

Providing a single access point/single 

interface/one-stop-shop to register the 28th 

regime companies in the EU 

 

 X     

Introducing a single, harmonised registration 

form for the 28th regime companies 

 

 X     
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Ensuring that the information submitted by 

the 28th regime companies for registration is 

shared with other authorities relevant for the 

registration (once-only principle) 

 

 X     

Other digital tools and solutions 

 

      

 

Please specify the other digital tools and solutions: 

500 character(s) maximum 

 

Electronic identification and signatures: Under the existing EU law, the fully on-line 

setting up of private limited liability companies, registration of cross-border branches 

and filing of company information with the business registers rely on the EU Digital 

Identity Framework for the electronic identification that allows for instant and secure 

identification of individuals acting on behalf of a company, without the need for physical 

presence or manual verification by national authorities. Equally, these fully online 

procedures encompass the use of trust services such as electronic signatures in line 

with the eIDAS Regulation (EU) No 910/2014. 

However, some stakeholders, and in particular the start-up business community, still 

mention issues with their use and call for seamless use of electronic signatures and 

integrated identity verification processes allowing them to quickly verify their identity. 

 

18. Based on your experience, are there still issues regarding electronic 

identification of persons when setting up a company online or carrying out other 

online procedures by companies in another Member State? 

o Problems related to the recognition and/or acceptance of the electronic identification  

o Lack of clarity and guidance on the use of electronic identification in company 

o registration and filing procedures 

o Technical problems when using electronic identification 

o Limited availability of electronic identification solutions 

 Other issues 

o None of the above 

 

Please explain: 
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Non-EU nationals do not meet the requirements for using eIDAS identification and are 

therefore prevented from participating in start-ups or capital measures as participants in 

fully digital solutions. 

 

19. Based on your experience, what are the remaining problems regarding the 

use of electronic signatures when setting up a company or carrying out other 

online procedures by companies in another Member State? 

 

 Problems related to the recognition and/or acceptance of the electronic signatures 

o Costs associated with obtaining and using electronic signatures 

o Lack of clarity and guidance on the use of electronic signatures in company registration 

and filing procedures 

o Technical problems when using electronic signatures 

 Limited availability of electronic signature solutions 

o Concerns about the security and integrity of electronic signatures, such as the risk of 

fraud or tampering 

o Other problems 

o None of the above 

 

Please explain: 

500 character(s) maximum 

 

The European Business Wallet will further facilitate – and make it simpler and more 

digital – the way companies interact, including with public administrations. The January 

2025 Company Law Directive, which Member States still need to transpose into their 

national laws, already provides that the EU Company Certificate, that is an EU 

corporate ID card, and the European Digital Power of Attorney, are compatible with the 

Wallet and can be used in it. The existing European Unique Company identifier (EUID) 

will help ensure the seamless digital communication with authorities, thus reducing 

burdens on companies in the context of the forthcoming Wallet. 

 

20. In your opinion, how could the 28th regime companies benefit from the future 

European Business Wallet to ensure seamless and quick digital procedures for 

these companies? 
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500 character(s) maximum 

 

 

The Instrument of Constitution and the Articles of Association are basic legal 

documents in the formation of a new company and they provide legal certainty, 

transparency and predictability for founders and third parties dealing with the company. 

Together, they establish the company’s legal identity and internal governance 

framework. The Instrument of Constitution formalises the founders' intention to create 

the company and includes essential information such as the company name, registered 

office, legal form, and share capital. The Articles of Association set out the rules 

governing the company’s internal functioning, including provisions on management 

structure, decision-making processes, rights and obligations of shareholders, share 

transfer rules and profit distribution. In some Member States, there is only one 

document serving both purposes. An EU-wide template for instrument of constitution 

and articles of association for 28th regime companies could simplify their registration 

process and provide a faster and simpler way to form a company. However, it may 

result in reduced flexibility and limit the 28th regime companies’ ability to tailor their 

governance to specific needs. Over time, companies may need to amend their Articles 

of Association to adapt their governance or structure to their different circumstances or 

different stage of development. However, the lack of simple, fully online and flexible 

company law procedures to make such amendments may make this process difficult 

and burdensome. 

 

21. In your view, what would be the most appropriate approach for 28th regime 

companies? 

o A standardised template of the Instrument of Constitution / Articles of 

Association should be mandatory for 28th regime companies: founders would need 

to adopt a standardised template of Articles of  Association when they register 28th 

regime companies. 

o A standardised template of the Instrument of Constitution / Articles of 

Association should be mandatory for 28th regime companies but with some 

flexibility: founders would need to use a standardised template when they register 28th 

regime companies but could choose from a list of predetermined optional clauses (e.g. 

voting rights, profit distribution, board rules) to adapt it to their needs. 
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 A standardised template of the Instrument of Constitution / Articles of 

Association should be optional for 28th regime companies: founders could choose 

between a standardised template of Articles of Association or tailor-made Articles of 

Association when they register 28th regime companies based on their specific needs. 

o Other approach 

 

Please specify: 

The use of templates is only appropriate for single-member companies. In the case of 

multi-member companies, the interests of the shareholders are so diverse due to the 

high number of possible majority situations and the subject matter and objectives of the 

company and its shareholders that any high-quality use of templates must be 

considered a failure to date. In Germany, for example, a legal template is used almost 

exclusively for single-member companies and asset management, although it could 

also be used for multi-member companies. Its use in multi-member companies leads to 

dysfunctional companies due to the lack of individual customisation options, which is 

why even the start-up scene does not use it. 

 

If templates that reflect common and important design options in articles are to be used, 

intermediaries would still be needed to advise on the selection and combination of these 

design options.  

 

22. Given that there is a trade-off between the use of a standardised template of 

Instrument of Constitution / Articles of Association, which can ensure faster set-

up, and flexibility, which one do you consider more important? 

o Prioritise faster company registration through a fully standardised template, even if 

this limits the founders' ability to customise governance structures. 

 Allow founders flexibility to tailor their Instrument of Constitution / Articles of 

Association to their specific needs, even if this can result in longer registration times 

and lack of uniform Instrument of Constitution / Articles of Association across the EU. 

 Other 

 

Please explain: 

It should be optional to founders if they prefer a tailormade solution or a template to set 

up the company.  
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23. To what extent do the following issues cause practical difficulties when 

companies want to amend their Instrument of Constitution / Articles of 

Association? 

 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at all 

 

Don’t 

know / 

No 

opinion 

 

Lack of fully digital procedures 

 

  X    

Lack of online general meetings 

 

  X    

Challenges with the identification of 

shareholders from other Member States or 

third countries in online general meetings 

 

    X  

Limited acceptance of electronic 

signatures across jurisdictions (either from 

Member States or third countries) 

 

  X    

The adoption of amendments takes too 

long due to the involvement of 

intermediaries to process those 

 

  X    

The adoption of amendments takes too 

long due to other formalities 

 

  X    

Lack of clarity about the applicable legal 

framework governing the procedure to 

amend the Instrument of Constitution / 

Articles of Association (e.g. about required 

steps, authorities or intermediaries 

involved, and the timeline for approval and 

registration) 

 

    X  
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No English language version of a template 

for the Instrument of Constitution / Articles 

of Association 

 

  X    

Other issues 

 

      

 

Please specify the other issues: 

500 character(s) maximum 

 

Please explain what formalities: 

500 character(s) maximum 

 

Online shareholders’ general meetings / online board of directors’ meetings: Fully 

online and hybrid participation in general meetings of shareholders is increasingly 

common, yet practices vary across Member States. Online general meetings can 

simplify and render the decision-making faster and make it easier for foreign 

shareholders to participate. However, the online general meetings also pose specific 

challenges such as the identification of each shareholder or of its proxy. or how to 

guarantee secure and transparent voting by shareholders in the meeting. Similar 

considerations apply to the meetings of boards of directors. 

 

24. In your opinion, do companies currently face problems to hold meetings 

online? 

o Yes 

 No 

o Don't know / no opinion 

 

Please explain: 

500 character(s) maximum 

 

25. In your opinion, how should the shareholders and directors be able to 

participate and vote in the company meetings: 
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 Only 

online 

 

Only in 

person 

 

Hybrid mode 

(participation 

possible both online 

and physically) 

 

Other 

 

Don't 

know / 

no 

opinion 

 

Shareholder participation and voting in 

general meetings 

 

  x   

Directors’ participation and voting in 

the board of directors’ meetings 

 

  x   

 

Please explain: 

100 character(s) maximum 

 

26. How should the rules about the format of the general meetings or meetings of 

the board of directors of the 28th regime companies (i.e. whether they are virtual, 

in person, or in hybrid mode) be defined? 

 The 28th regime companies should be able to decide on the format of the 

general meetings and meetings of the board of directors in their Articles of 

Association 

o The format of the general meetings and meetings of the board of directors of the 28th 

regime companies should be regulated by law 

o Other 

 

Please explain: 

500 character(s) maximum 

 

27. Do you believe that technologies like Distributed Ledger Technology (such as 

blockchain) could support 28th regime companies in improving key corporate 

functions, such as share issuance, transfer and trading of shares or decision-

making processes? 

 Yes 

o No 

o Don't know / no opinion 
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Please explain your answer: 

500 character(s) maximum 

 

Closing a company can present significant challenges for startups and small 

businesses. Obstacles, such as e.g. complex administrative procedures, lack of 

procedural harmonisation across Member States, burdensome obligations involving 

multiple authorities and costs, may discourage founders from quickly and efficiently 

concluding winding up procedures and prevent them from redirecting their attention and 

resources to new business projects. 

 

28. To what extent do you consider the following issues to be barriers to the 

efficient closure of a company in the EU? 

 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at 

all 

 

Don't 

know / 

no 

opinion 

 

The absence of a simplified /harmonised 

procedure for winding-up a company 

 

 X     

Impossibility to carry out all the steps for 

the closure of a company as regards the 

business register fully online 

 

 X     

Impossibility to carry out all the steps for 

the closure of a company without the 

involvement of intermediaries 

 

 X     

Impossibility to carry out all the steps for 

the closure of a company in English 

 

 X     

Technical problems – lack of 

userfriendliness or functional problems with 

technical solutions 

 

  x    
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The process to close a company takes too 

long 

The need to notify several authorities 

separately 

 

 x     

Other issues 

 

      

 

Please explain which steps cannot be carried out fully online: 

250 character(s) maximum 

 

Please explain which steps cannot be carried out without the involvement of 

intermediaries: 

250 character(s) maximum 

 

Please explain which steps would be most important to have in English: 

250 character(s) maximum 

 

Please specify how long it takes and why: 

250 character(s) maximum 

 

Which authorities? 

 Tax authority 

o Social security funds or other competent authority - due to requirements 

o related to social security obligations 

o Other 

 

Please specify: 

150 character(s) maximum 

 

Please specify the other issues: 

250 character(s) maximum 

 

 

IV. Attracting investment to 28th regime companies 
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Access to finance: Access to finance is a critical factor in the growth and development 

of companies, particularly of those that are innovative and fast-growing. The legal and 

structural characteristics of a company can significantly influence its ability to attract 

capital, whether from private investors, financial institutions, or public markets. In 

practice, many companies, especially startups and SMEs, continue to face fragmented 

national rules, paper-based formalities, and legal or administrative complexity when 

seeking to bring new investors into the company or carry out capital increases. In this 

context, it is important to consider how the proposal could support better access to 

funding from various sources. 

While Directives (EU) and have significantly advanced the digitalisation 2019/1151 

2025/25 of company law procedures in the EU, other critical procedures, such as those 

related to raising external investments and increasing share capital, have not yet been 

digitalised to the same extent. Making the capital increase procedure swifter, simpler 

and fully digital, could encourage new investors seeking to acquire shares and help to 

foster a more dynamic and competitive environment for equity investment in start-ups. 

This section of the consultation is complementary to measures aimed at promoting 

equity investments by institutional investors announced under the Savings and 

Investments Union Strategy. 

 

29. In your experience, what are the main barriers to attracting private 

investments – e.g. through a capital increase – particularly when the investor is 

based in another Member State or in a non-EU country? 

 

 For 

companies 

 

For EU 

Investors 

 

For Non- 

EU 

Investors 

 

Don't 

know / 

no 

opinion 

 

The need to involve intermediaries and follow inperson 

procedures when the general meetings give approval to 

capital increases 

 

    

Time-consuming procedures to increase capital 

 

 

 

X X  
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Difficulties in verifying investor/shareholder identity 

remotely, including in the context of the participation in 

the general meeting 

 

  X  

Language and translation requirements 

 

    

Time-consuming procedures for foreign investors in the 

context of obtaining the tax identification numbers (TIN) 

 

   X 

High administrative or legal costs associated with the 

capital increase procedure 

 

 

 

   

Lack of (available) information about shareholders’ 

rights, in particular in case of foreign investors 

 

  X  

Legal uncertainty or lack of clarity regarding required 

steps of a capital increase procedure 

 

    

Lack of cross-border platforms used for issuance and 

transfer of SME and start-up securities 

 

    

Other barriers 

 

    

 

Please specify the other barriers: 

150 character(s) maximum 

 

30. To what extent would the following measures help reduce or eliminate the 

practical barriers to attract and enable capital increase and other investments? 

 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at 

all 

 

Don’t 

know / 

No 

opinion 

 

Enabling capital increases of 28th 

regime companies to be carried out 

fully online, including online 

      
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participation in general meetings and 

voting. 

 

Introducing harmonised procedures 

across the EU for capital increases of 

the 28th regime companies 

 

      

Providing standardised templates, for 

example for a general meeting 

resolution related to capital increase 

decisions. 

 

      

Simplifying the procedure to issue a 

tax identification number (TIN) for 

foreign investors. 

 

      

Other measures 

 

      

 

Please specify: 

100 character(s) maximum 

 

Private contractual instruments: such instruments enable investors to commit capital 

in advance of actual share issuance and could help to create more agile and 

competitive environment for equity investment in non-listed companies. This include 

contracts like “Simple Agreements for Future Equity” (SAFEs), which are very popular in 

the United States and are also already used in some EU Member States, e.g. in France: 

Bon de Souscription d'Actions par Accord d'Investissement Rapide (BSA AIR), as well 

as convertible notes, which combine features of debt and equity and are also well used 

in early-stage financing. These agreements allow company’s directors to enter into 

agreements with investors about private equity financing in exchange for a capital 

increase and issuance of new shares in the future under 

pre-defined conditions (e.g., valuation caps, discounts, conversion events). These 

agreements make it possible for companies to raise funds quickly without issuing 

shares immediately, reducing costs and speeding up investment, which can be 

particularly useful for start-ups. However, they may dilute the existing shareholdings, 
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limit pre-emptive rights and create uncertainty around valuation and transparency when 

converted into equity. 

 

31. Should directors of the 28th regime companies be authorised - either by the 

general meeting of shareholders or through the articles of association - to 

negotiate and implement private equity investment agreements such as the US 

SAFEs or the French BSA AIR? 

 Yes 

o No 

o Under certain circumstances 

o Don't know / No opinion 

 

Please explain your answer: 

The consultation paper's considerations that the corporate law requirements should be 

created to enable innovative equity investments in unlisted companies in the form of an 

ESSU deserve fundamental approval. This is because the financing needs and the 

instruments used for this purpose can change significantly over the life cycle of a 

company. The paper mentions Simple Agreements for Future Equity (SAFEs) from the 

US, Bon des Suscription d'actions par Accord d'Investissement Rapide (BSA AIR) from 

France, and convertible bonds. In later phases of company development, after a stock 

market listing, programs for raising equity capital that function similarly to a debt 

issuance program may also become relevant.  

 

32. Should an optional standardised model/template for such private equity 

investment agreements be developed for the 28th regime companies to facilitate 

their early-stage financing across the single market? 

o Yes 

 No 

o To some extent / under certain circumstances 

o Don't know / No opinion 

 

Please explain your answer: 

For the most part these forms of structuring should already be possible under current 

European company law, as suggested in particular by the French variant mentioned 
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above. However, there is no need for additional “official” templates for such contractual 

arrangements for corporate financing. In practice, standards are emerging that market 

participants can work with more effectively, especially as market practices and the 

underlying contractual documentation are constantly evolving. “Official” templates would 

tend to stand in the way of this. 

 

 

Multiple classes of shares: Multiple classes of shares enable companies to tailor 

equity structures to meet the diverse needs of founders, employees, and external 

investors. Therefore, they could be useful for the 28th regime companies in order to 

demonstrate flexibility and ensure that they are attractive and capable of supporting 

business growth. This flexibility could facilitate access to private capital, reward 

longterm commitment, and manage voting rights in a way that supports both decisional 

control and investment objectives. Shares may include ordinary shares and privileged 

shares that could offer specific rights or advantages, economic, voting-related or 

governance-related, etc. 

 

33. Should the 28th regime companies be able to issue multiple classes of 

shares? 

 Yes 

o No 

 To some extent / under certain circumstances 

o Don't know / No opinion 

 

Please explain your answer: 

In order to meet the needs of start-up founders, to be able to differentiate in terms of 

shares, and to retain “control” when new investors are brought in later as part of an IPO, 

it is also recommended that the ESSU be able to issue multiple voting shares or other 

internationally accepted share classes (Class A or Class B shares). With the 

(re)introduction of multiple voting shares for companies listed on an EU growth market, 

the EU has already taken a first step in this direction with the EU Listing Act. However, 

this option should also be available if the ESSU is listed directly or later on a regulated 

market. 
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Prior to a possible listing, the shareholders of an ESSU should in any case be granted 

as much leeway as possible in the context of statutory autonomy in structuring the 

company shares and the rights and obligations associated with them. This will enable 

start-ups and scale-ups in particular to respond quickly and flexibly to changing 

requirements and trends in the risk and venture capital market.  

 

What types of share classes do you consider most relevant or beneficial for the 28th 

regime companies? Please describe the features (e.g., limited voting rights, dividend 

preferences, governance privileges, etc.) that you believe would be particularly suited to 

the needs and objectives of such companies. 

300 character(s) maximum 

 

34. Do you think that the use of multiple classes of shares could bring the 

following benefits for the 28th regime companies? 

 Strongly 

agree 

 

Agree Neutral Disagree Strongly  

disagree 

 

Don't 

know / 

no 

opinion 

 

Make the 28th regime companies 

attractive to investors 

 

      

Make the 28th regime companies 

attractive for entrepreneurs/start-ups 

 

      

Facilitate the use of tailored 

shareholders’ agreements 

 

      

Attract highly skilled employees and 

provide motivation for a longterm 

engagement 

 

      

Other benefits 

 

      

 

Please explain: 

300 character(s) maximum 
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Share transfer restrictions: Restrictions on the transfer of shares in limited liability 

companies—such as pre-emption rights, shareholder approval clauses, or temporary 

transfer prohibitions (lock-up  periods)— can play an important role in preserving 

internal cohesion, protecting minority shareholders and encouraging long-term 

commitment. At the same time, allowing 28th regime companies to freely transfer 

shares can support a more open structure, attract external investment and enable 

access to broader markets. 

The ensure that, when existing shareholders wish to transfer their pre-emption rights 

shares, the other shareholders have priority to purchase them, before the shares are 

offered to third parties. The right of shareholders to approve the entry of a new 

investor/shareholder grants shareholders the right to approve or reject the transfer of 

shares to an external investor. The temporary transfer prohibition (lock-up period) 

prohibits the sale or transfer of shares for a specified period (e.g. during the early years 

of the company or until certain milestones are reached). 

 

35. In your opinion, should the 28th regime companies be able to freely transfer 

shares without any restrictions? 

 Yes 

o No 

o Don't know / no opinion 

 

Please explain your answer: 

Since, according to the EU Commission's considerations, the ESSU should also be 

available for public companies, the transfer (and also the pledging) of shares in the 

ESSU should not be subject to any legal restrictions at the outset. However, 

shareholders should in any case be free to impose restrictions on the transfer of shares, 

such as transfer restrictions, preemptive rights, or similar arrangements, within the 

scope of their private autonomy at least prior to a subsequent listing of the company on 

the stock exchange. 

 

36. In case restrictions would be necessary, which type would be preferable? 

o Pre-emption rights 
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 Right of shareholders to approve a new shareholder 

o Temporary transfer prohibition (lock-up period) 

 

Should those be mandatory or left to the 28th regime companies to define in their 

Articles of Association? 

o Mandatory 

 For companies to define in their Articles of Association 

 Don't know / No opinion 

 

Financing channels for 28th regime companies: Obtaining funding through private or 

public financing rounds resulting in capital contributions is an important mechanism for 

strengthening the financial position of a company. The suitability and accessibility of the 

various available financing channels may depend on several factors, including the 

company’s stage of maturity, size and pace of growth, legal form (private or public 

limited liability company), etc. Different sources of equity financing—such as seed 

funding, angel investment, venture capital financing, or even public offerings—may 

become relevant at different points in a company’s development. Depending on the 

Member States, private limited liability companies may face barriers in accessing 

different financing channels. 

 

37. What would be, in your view, the preferred financing channels for 28th regime 

companies? 

 To a 

very 

large 

extent 

 

To a 

large 

extent 

 

To a 

moderate 

extent 

 

To a 

small 

extent 

 

Not 

at 

all 

 

Don’t 

know / 

No 

opinion 

 

Capital contributions from new 

shareholders or private investors, 

including, but not limited to, business 

angels, venture and growth capital funds, 

corporate venture capital, and other private 

equity actors who may contribute funds in 

exchange for ownership or profit-sharing 

rights 

 

      
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Equity-based crowdfunding 

 

      

Access to SME Growth Markets 

 

      

Admission to other Multilateral Trading 

Facilities (private platforms that allow for 

the trading of equity instruments under 

flexible but regulated conditions) 

 

      

Admission to regulated Stock Markets: 

full public listing on a regulated exchange 

(e.g. the main markets of national stock 

exchanges), subject to compliance with the 

more stringent requirements of 

transparency, governance structures and 

reporting. 

 

      

Debt funding (e.g. loans, bonds, etc. 

including access to debt exchange markets 

for the issuance and trading of debt 

securities) 

 

      

Other financing channels 

 

      

 

Please specify the other financing channels: 

500 character(s) maximum 

 

A common challenge for startups and innovative Access to regulated public markets: 

companies in the EU is the difficulty of scaling up—in particular, attracting significant 

follow-on investment and expanding into international markets. As these companies 

mature, their capital needs increase, and many eventually seek access to regulated 

public markets as a means to fund their growth and offer investors a clear exit 

opportunity. However, listing on a regulated market comes with significantly stricter 

legal, financial, and governance requirements (e.g. in terms of transparency, reporting 

obligations, shareholder rights, and corporate governance). These may contrast with 
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the more flexible and simplified regulatory framework typically associated with private 

limited liability companies. 

 

38. Do you consider that the proposal should include provisions to facilitate the 

eventual access of a 28th regime company to regulated markets as the company 

grows? 

 Yes 

o No 

o Don't know / no opinion 

 

Please explain your answer: 

In principle, the access should be possible. Then amendment to the Articles are 

required.  

 

V. Other issues 

In addition to issues related to corporate law, companies – in particular innovative ones, 

startups and scaleups – also face obstacles in other areas when operating or trying to 

expand across the Single Market. 

In this section, you are invited to elaborate, based on your information or direct 

experience, on the obstacles that companies may encounter in relation to rules related 

to insolvency, taxation, employment, or other issues that might help make a 28th regime 

an attractive option for businesses. Such issues could be addressed in a progressive 

way through a modular approach. 

 

Insolvency 

 

The existing Restructuring and Insolvency Directive (2019/1023/EU) ensures full 

discharge of debts for insolvent or overindebted, but honest entrepreneurs within three 

years; however, it allows certain debts to be excluded from the discharge, which some 

Member States use to exempt debts of entrepreneurs towards public authorities from 

their discharge. The proposal for an Insolvency Directive (COM/2022/702 final), which is 

currently under negotiation in the EU legislative process, contains a set of rules on 

simplified insolvency proceedings for micro-enterprises, with possible extension also to 

small and medium enterprises. The main motivation of a dedicated simplified insolvency 
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liquidation regime for microenterprises, or possibly also for small and medium 

enterprises, including start up or scale up enterprises, would be to reduce the costs of 

the procedure, as traditional insolvency procedures are administratively burdensome 

and entail legal costs that many defaulting enterprises below certain size are not able to 

cover. Such simplified insolvency liquidation regime could also contribute to the 

elimination of structural penalties and cultural stigma associated with startup failure and 

is demanded by innovative business stakeholders. In addition, the proposal also 

guarantees access to full discharge of debt for honest entrepreneurs, including asset-

less cases in which the opening of insolvency proceedings is currently refused in many 

Member States. 

 

39. Beyond the existing Restructuring and Insolvency Directive and the proposal 

for Insolvency Directive currently in the negotiations, what are the main obstacles 

related to insolvency for companies, especially when they do business in more 

than one EU country? 

Please explain, including how those issues could be addressed and whether possible 

measures in the area of insolvency or in its vicinity could apply to specific types of 

companies (such as innovative companies or start-ups): 

The differences in the national insolvency laws and the associated level of creditor 

protection represent a significant obstacle for cross-border investments. Particularly in 

the context of group financing, for example, the differences in the obligation to file for 

insolvency mean that companies are not founded in Germany, but in England or the 

Netherlands. The investors' decision is primarily influenced by the fact that due to the 

differences in the obligation to file for insolvency shareholders in some Member States 

lose their right to self-determination over their assets earlier than in others. However, 

start-up companies in particular are usually dependent on external financing initially. 

The fact that certain insolvency laws place greater emphasis on creditor protection, and 

in so doing push shareholder rights into the background, can therefore become a 

locational disadvantage, particularly for start-ups. However, even if the level of creditor 

protection under the respective insolvency law is lower than under other insolvency 

laws, there are often financing obstacles for the group of companies. Investors demand 

higher risk premiums if the respective insolvency laws are less effective. This increases 

the cost of capital for the company and limits its financing options as a result.  
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However, it is essential for the further development of the Capital Markets Union that 

such financing obstacles are eliminated. A harmonised European insolvency regime is 

therefore required to establish a comparable level of creditor protection in all Member 

States. The main points in this context are the obligations to file for insolvency and the 

provisions on avoidance.  

 

Harmonisation of insolvency law would therefore also benefit ESSUs (European Start-

up and Scale-up Companies) in particular. However, it is important to ensure that 

harmonising insolvency law does not increase the regulatory complexity of the 28th 

regime. Harmonisation of insolvency law should therefore be pursued independently of 

the 28th regime, without making the implementation of the two objectives dependent on 

one another. 

 

Taxation 

 

Startups and scaleups operating across multiple EU jurisdictions may face significant 

tax compliance complexity and reporting burdens, including multiple tax filing 

requirements and fragmented tax incentives. 

 

40. What are the main obstacles related to taxation for companies, especially 

when they do business in more than one EU country? Please explain: 

1500 character(s) maximum 

Please read the answers to questions 40 and 41 together as measures to support the 

goals of the 28. regime:  

I. Uniform Rules for Determining the Place of Management 

The place of management of a corporation serves in most jurisdictions as the 

connecting factor for unlimited tax liability. Digitalization and the resulting 

decentralization of management bodies make it more difficult to determine the place of 

management. This is particularly the case when the tax laws of the member states 

impose different requirements for determining the place of management, creating the 

risk of multilateral residence. This may lead to double taxation. Mutual Agreement 

Procedures can avoid that, but take a long time and lack transparency. Uniform criteria 
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for determining the place of management address this issue. A consensus on the 

criteria would contribute to greater legal certainty.  

II. Uniform Determination of Profit Allocation for Head Office and Permanent 

Establishment 

When establishing foreign permanent establishments, companies must comply with 

both domestic and foreign profit determination rules. This can represent a barrier to 

foreign investment. Relief could be provided in this context by applying the profit 

determination rules of the head office’s state for determining the profits of the foreign 

permanent establishment. This concept is already being taken up at EU level by the so-

called HOT initiative for SMEs as of 12 September 2023. This initiative is welcome and 

should be supported. 

41. Are there any potential tax measures, including tax incentives, that you would 

consider helpful to support the future 28th regime’s goal of allowing start-ups 

and scale-ups to develop in the EU? Please explain:III. Safe Harbor Rules in 

Transfer Pricing 

Cross-border business relations between affiliated companies or between a head office 

and its foreign permanent establishment must comply with the arm’s length principle 

and be documented. Determining transfer prices is always accompanied by legal 

uncertainty and may discourage SMEs and start-ups from foreign investment. Safe 

harbor rules providing relief or exemptions from the arm’s length principle up to certain 

turnover thresholds, for example in financial transactions, could have a relieving effect 

and reduce administrative burden. 

IV. Avoidance of Gift Tax Risks in Equity Investments 

Equity investments involve, under German gift tax law, an unjustified gift tax risk under 

certain circumstances. An investment may be classified as a gift from one investor to 

other shareholders if the objective value of the equity investment exceeds the value of 

the acquired participation (§ 7 para. 8 sentence 1 German Inheritance and Gift Tax Act). 

This risk exists even if all parties assume at the time that the value reflects the acquired 

participation. According to the Federal Fiscal Court, actual intent is irrelevant (10 April 

2024, II R 22/21 and II R 23/21). The risk is particularly high in the start-up sector, as 

valuations are difficult. This situation increases tax risk and creates an investment 

barrier that could be addressed through regulatory measures. 
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Employment 

 

When companies are active and have employees in more than one EU country, they 

need to comply with different national labour laws, including possibly different 

requirements and procedures. The resulting complexity and legal uncertainty can 

discourage them, and in particular SMEs and start-ups, from expanding and recruiting 

staff in different Member States. 

 

42. What are the main obstacles related to employment for companies, especially 

when they do business in more than one EU country and employ people in 

various Member States? Please explain: 

The cross-border employment of workers poses challenges in terms of compliance with 

the respective labor, social security, and tax law requirements. Article 8 of Regulation 

(EC) No. 593/2008 provides an appropriate conflict-of-law rule for labor law protection 

standards. The social security treatment of cross-border employment in accordance 

with Regulation (EC) No. 883/2004 on the coordination of social security systems and 

Regulation (EC) No. 987/2009 laying down the procedure for implementing Regulation 

(EC) No. 883/ 2004 is overly complex and should be simplified in view of the increasing 

mobility of workers, including in traditional forms of companies outside a possible 

ESSU. 

 

43. Are there any potential employment related measures that you would 

consider helpful to support the future 28th regime’s goal of allowing start-ups 

and scale-ups to develop in the EU? Please explain: 

 

Cost of failure 

 

Company failure involves a range of costs, both financial and non-financial. According 

to the Draghi report, EU companies face higher restructuring costs compared to their 

US peers, which places them in a position of significant disadvantage in highly 

innovative sectors characterized by risk taking and winner-takes-most dynamics. The 

associated costs result from a range of factors including regulatory and cultural ones. 

Financial losses typically include unrecovered investments, outstanding debts, and 

closure-related expenses (e.g. redundancy payments, voluntary liquidation or 
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insolvency proceedings) and vary in particular depending on the company’s size and 

sector. Non-financial costs, such as reputational damage and stigma, can significantly 

impact an entrepreneur’s willingness or ability to start again. In this context, cultural 

differences also play a role. While for example, in the U.S., failure is often seen as a 

learning experience that supports risk-taking and serial entrepreneurship, in many 

European countries a business failure is seen as a personal failure and often 

discourages re-entry into the market. 

 

44. What are the main problems related to cost of failure for companies in the 

Single Market? Please explain: 

1500 character(s) maximum 

 

45. Are there any potential measures that you would consider helpful to reduce 

the financial and non-financial cost of failure? Please explain: 

 

Employee Stock Options (ESOs) 

 

Many companies, in particular from the start-up community, stress the importance of 

being able to attract staff across the EU, in particular by being able to offer employee 

stock options to the prospective employees, given that start-ups might not have the 

cash flow to offer competitive wages. However, they often find it difficult to distribute 

stock options to employees in different countries given the divergent national 

approaches and rules, including on taxation. In the tax treatment of employee stock 

options, there are in particular differences as regards the timing of taxation – with 

taxation occurring at various stages of the stock option lifecycle – and classification of 

income received from ESOs. The public consultation on the European Innovation Act 

also includes questions on ESOs. The Commission will take into account the replies to 

both consultations in its future work on this topic. 

 

46. In your view, which companies would most need rules to facilitate the use of 

employee stock options or similar equity-based instruments for their 

development across the EU? 

 Startup companies 

 Scaleup companies 
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 Innovative companies 

 Other 

o Don't know / no opinion 

 

Please explain why: 

 

47. What are the main barriers that companies face when trying to use employee 

stock options (ESOs) or similar equity-based instruments to attract and retain 

talent? Please explain: 

A uniform and flexible regime for the participation of employees and board members in 

the company is also essential, as share ownership is a very important element of 

appropriate remuneration, especially for start-ups without sufficient liquidity. The 

German legislature has recognized this in the Future Financing Act and has provided 

for a corresponding increase in volume to 20% of the share capital (Section 192 (3) No. 

2 AktG), which, however, is already reaching its limits compared to international 

developments. The waiting period until the first exercise should also take into account 

the special features of start-ups and be significantly less than four years (Section 193 

(2) No. 4 AktG). Prior to any stock market listing of the ESSU, its shareholders should in 

any case be granted extensive freedom of design in order to be able to offer capable 

and qualified employees flexible and attractive remuneration models. The volume and 

waiting periods should be freely determined in the articles of association, depending on 

the specific characteristics of the company and the requirements of the risk and venture 

capital providers. 

 

Steward-ownership – asset lock 

 

Steward-ownership refers to legal structures with two core principles: self-governance 

and profits dedicated to serving the mission of the entity. Steward-ownership including a 

permanent asset lock ensure that these entities prioritise their long-term purpose over 

the short-term profits. Traditionally, such models have been used in non-profit entities. 

Non-profit entities (such as foundations or trusts) are already used in groups of 

companies. Today, similar ideas are being explored with regard to for-profit companies. 

A company may pursue a public benefit/social purpose or a commercial purpose. The 

asset lock model prohibits the distribution of profits to shareholders, including external 
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investors, and restricts the transfer of assets as all profits should be reinvested in the 

company. The asset lock is a permanent mechanism and cannot be removed for 

example through a conversion of an asset lock company into a non-asset lock 

company. It is also argued that in addition to other policies such as competition policy, a 

permanent asset lock could contribute to ensure that EU companies would not be 

acquired by foreign entities and/or move outside the EU and thus help to address the 

problem of “killer acquisitions” (whereby innovating companies are acquired by 

incumbents). 

 

48. In the context of EU initiatives to support innovative startups and scale-ups, 

do you believe that solutions such as steward ownership models and asset lock 

mechanism are needed? 

o Yes 

 No 

o Don't know / no opinion 

 

Please elaborate: 

1500 character(s) maximum 

 

Towards a ‘European business code’ 

 

The Letta report called for the development of a European Business Code as a tool to 

overcome fragmentation in the Single Market. The Single Market Strategy also placed 

the 28th regime company law initiative into the context of the possible development, 

over time, of a European Business Code to cover wider issues relating to the way 

businesses operate in the Single Market. The European Business Code could possibly 

entail codification, harmonisation, soft law (e.g. with regard to business to business or 

business to consumer transactions). 

 

49. In your opinion, would the development of a European Business Code be 

beneficial for companies operating in the Single Market? 

 Yes 

o No 

o Don't know / no opinion 
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In which way? 

1500 character(s) maximum 

 

Please explain: 

1500 character(s) maximum 

 

Additional information 

 

50. Is there anything else that you would like to share about the problems 

companies face (e.g. handling of intellectual property rights)? 

1500 character(s) maximum 

 

In case you would like to upload an additional document, such as a position paper or 

study that could support or detail your position, please upload it here. The uploaded 

document will be published alongside your response to the questionnaire and will be 

treated as additional background to better understand your position. If you have chosen 

in the section "About you" for your contribution to remain anonymous, please make sure 

to remove personal information (name, email) from the additional uploaded document 

and its document properties. 

 

Please upload your file(s) 

Only files of the type pdf,txt,doc,docx,odt,rtf are allowed 

 

Do you agree to the Commission contacting you for a possible follow-up? 

 Yes 

o No 
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Mailing List 

 
Europe 
 
 European Commission 

o Directorate-General for Justice 
o Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs 

 European Parliament 
o Committee on Legal Affairs  
o Committee on the Internal Market and Consumer Protection 

 Council of the European Union 
 Permanent Representation of the Federal Republic of Germany to the EU 
 Legal Advisers of the German Bundesländer Representations to the EU 
 Council of Bars and Law Societies of Europe (CCBE) 
 German Federal Association of Liberal Professions (BFB) – Brussels Office 
 Association of German Chambers of Industry and Commerce (DIHK) – Brussels 

Office 
 Federation of German Industries (BDI) – Brussels Office 
 
Germany 
 
 Bundesministerium der Justiz und für Verbraucherschutz 
 Bundesministerium für Wirtschaft und Energie  
 Bundesministerium der Finanzen 
 Bundesministerium für Arbeit und Soziales 
 Fraktionen im Deutschen Bundestag  
 Ausschuss für Recht und Verbraucherschutz im Deutschen Bundestag  
 Ausschuss für Wirtschaft und Energie im Deutschen Bundestag  
 Finanzausschuss im Deutschen Bundestag 
 Ausschuss für Arbeit und Soziales im Deutschen Bundestag 
 Parlamentarische Gruppe Die Linke  
 Parlamentarische Gruppe BSW  
 Arbeitsgruppen Recht der im Deutschen Bundestag vertretenen Parteien  
 Arbeitsgruppen Wirtschaft der im Deutschen Bundestag vertretenen Parteien  
 Arbeitsgruppen Arbeit und Soziales der im Deutschen Bundestag vertretenen 

Parteien 
 Justizministerien und -senatsverwaltungen der Länder  
 Wirtschaftsministerien der Länder 
 Arbeitsministerien und -senatsverwaltungen der Länder 
 Landesfinanzverwaltungen 
 Bundesarbeitsgericht 
 Landesarbeitsgerichte 
 Regierungskommission Deutscher Corporate Governance Kodex  
 Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin) 
 Europäische Kommission - Vertretung in Deutschland 
 
 Vorstand und Geschäftsführung des Deutschen Anwaltvereins 
 Landesgruppen und -verbände des DAV 
 Vorsitzende der Gesetzgebungsausschüsse des DAV 
 Vorsitzende der Arbeitsgemeinschaften des DAV 
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 Vorsitzenden der Anwaltsvereine im Gebiet des Anwaltsnotariats des Deutschen 
Anwaltvereins 

 Ausschuss Handelsrecht des DAV 
 Ausschuss Anwaltsnotariat des DAV 
 Ausschuss Arbeitsrecht des DAV 
 Ausschuss Insolvenzrecht des DAV 
 Ausschuss Steuerrecht des DAV 
 Mitglieder Geschäftsführender Ausschuss AG Arbeitsrecht im DAV 
 Geschäftsführender Ausschuss der Arbeitsgemeinschaft Insolvenzrecht und 

Sanierung des Deutschen Anwaltvereins 
 
 Bund der Steuerzahler 
 Bundesrechtsanwaltskammer 
 Rechtsanwaltskammern 
 Bundessteuerberaterkammer 
 Wirtschaftsprüferkammer 
 Bundesnotarkammer 
 Notarkammern in der Bundesrepublik Deutschland 
 Verein Baden-Württembergischer Anwaltsnotare e.V. 
 Verband Deutscher Anwaltsnotare e.V. 
 Deutscher Juristinnenbund 
 Deutscher Notarverein 
 Institut der Wirtschaftsprüfer (IdW) 
 Deutscher Richterbund 
 Bundesverband der Freien Berufe 
 Bundesvereinigung der Deutschen Arbeitgeberverbände (BDA) 
 Ver.di, Recht und Politik  
 Deutscher Gewerkschaftsbund (DGB) 
 Bundesverband der Arbeitsrechtler in Unternehmen 
 Bund der Richterinnen und Richter der Arbeitsgerichtsbarkeit 
 Arbeitsgerichtsverband 
 Deutsche Schutzvereinigung für Wertpapierbesitz (DSW) 
 Deutscher Steuerberaterverband 
 Bundesverband der Deutschen Industrie (BDI) 
 Deutsche Industrie- und Handelskammer (DIHK) 
 Gesamtverband der Deutschen Versicherungswirtschaft 
 Bundesverband Deutscher Banken 
 Schutzgemeinschaft der Kapitalanleger e.V. (SdK) 
 Neue Richtervereinigung e.V. 
 Arbeitsgemeinschaft berufsständischer Versorgungseinrichtungen e. V. – ABV 
 Verbraucherzentrale Bundesverband e.V. 
 Gravenbrucher Kreis  
 Verband Insolvenzverwalter Deutschlands e.V. 
 Bundesarbeitskreis Insolvenzgerichte e.V./BAKinso 
 Neue Insolvenzrechtsvereinigung Deutschlands e.V. 
 TMA Deutschland 
 Institut der Wirtschaftsprüfer e. V.  
 Distressed Ladies – Women in Restructuring e.V.  
 
 



 

Page 70 of 70 
 

 

Press: 
 
 Die Aktiengesellschaft 
 GmbH-Rundschau 
 NZG Neue Zeitschrift für Gesellschaftsrecht 
 WM Wertpapiermitteilungen 
 ZIP Zeitschrift für Wirtschaftsrecht 
 Börsenzeitung 
 Handelsblatt 
 Frankfurter Allgemeine Zeitung 
 Juris 
 GfK 
 Hamburger Abendblatt 
 Der Tagesspiegel 
 Der Spiegel 
 Legal tribune online 
 NJW 
 Redaktion dpa 
 Redaktion SPIEGEL 
 Redaktion Die Welt 
 Redaktion taz 
 Redaktion Focus 
 Redaktion Business Insider 
 Neue Zeitschrift für Arbeitsrecht (NZA) 
 Zeitschrift Recht der Arbeit 
 Zeitschrift Arbeitsrechtliche Entscheidungen (AE) 
 Juve Verlag 
 ZRI – Zeitschrift für Restrukturierung und Insolvenz 
 Redaktion InDat-Report 
 Redaktion Deutsche Zeitschrift für Wirtschafts- und Insolvenzrecht / DZWIR 
 Redaktion Neue Zeitschrift für das Recht der Insolvenz und Sanierung / NZI 
 Redaktion Zeitschrift für das gesamte Insolvenzrecht / ZInsO 
 Redaktion (Print) Zeitschrift für Verbraucher- und Privat-Insolvenzrecht / ZVI 
 Redaktion (Internet) Zeitschrift für Verbraucher- und Privat-Insolvenzrecht / ZVI 
 Redaktion Zeitschrift für Restrukturierung und Insolvenz / ZRI 
 Redaktion Zeitschrift für die Insolvenzpraxis / InsbürO 
 


