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The German Bar Association (Deutscher Anwaltverein – DAV) is the professional body 

comprising about 60.000 German lawyers and lawyer-notaries in 253 local bar 

associations in Germany and abroad. Being politically independent the DAV represents 

and promotes the professional and economic interests of the German legal profession 

on German, European and international level. The DAV is registered in the Lobby 

Registry for the representation of special interests vis-à-vis the German Bundestag and 

the Federal Government under register number R000952.  

 

Introduction 

The German Bar Association (with the participation of, inter alia, the Information Law 

Committee) has already dealt with the “Proposal of the EU Commission for a Regulation 

laying down harmonized rules on artificial intelligence (AI Act) of 21 April 2021 (COM 

(2021 206 final) in Position Paper No. 57/2021, as of November 2011, and made 

various recommendations.  

Since this Commission draft, the development, dissemination and everyday use of AI 

has progressed rapidly, as can be seen in the example of ChatGPT. On the part of the 

Council of the EU („General Approach” 15698/22 of 6 December 2022, hereinafter 

“Council Draft”) and the European Parliament (amendments P9 TA(20230236 of 14 

June 2023, hereinafter “Parliament Draft”), extensive amendment proposals have been 

drafted and introduced into the trilogue. The trilogue is still ongoing.  

For this reason, the Information Technology Law Committee of the DAV is again dealing 

with the planned AI Regulation. The Committee welcomes the approaches of the 

Council and the Parliament to take into account new developments such as ChatGPT 

and corresponding risks and also to sharpen the scope application of the Regulation. 

However, the Committee suggests,  

• To use more precise definitions to prevent the AI-Act from including non-AI 

software;  

• To reconsider the regulatory approach for basic models and general-purpose AI 

systems; 

• To clarify the legal basis under data protection law and the permissibility of 

changing the purpose for developing, training and testing AI;  
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• regulatory approval requirements should be kept to a minimum, as there is a risk 

that the authorities will be overwhelmed and bottlenecks will arise in the 

development and market introduction of AI systems;  

• since AI and especially foundation models are and will presumably be a decisive 

building block in the strategic competition with autocratic states such as China, 

the protection of fundamental rights in the use of AI is just as important as the 

voidance of over regulatory approaches and obstacles to innovation.  
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1. Definition of “AI system“ 

The Committee welcomes the Parliament's restriction that an AI system should only 

exist if the system acts with a certain degree of autonomy. It is equally sensible that the 

black box phenomenon with some AI technologies is openly addressed in recital 6a.  

However, there is still a risk that the AI Regulation will become a regulation for any form 

of advanced software, because depending on how one interprets the term "autonomy", 

it could also include the actions of trained algorithms that can make fully automated 

decisions according to predefined rules.  

The definition of an AI system should be based more on the characteristics of AI 

systems as set out in recital 6a, in particular that, unlike conventional programming, 

they are capable of learning, can independently recognise patterns in data sets, and 

that it is not or only with difficulty comprehensible how the AI system has come to a 

conclusion. 

2. High-risk AI systems 

The Committee welcomes the fact that the Council Draft removes the Commission's 

unilateral powers to update the list of high-risk AI system definitions in accordance with 

Annex I and instead inserts recitals 6a and b with criteria on machine learning and 

knowledge-based approaches. The possibility for the Commission to adopt 

implementing acts with specifications on machine learning according to Article 4 is also 

useful. In this way, the AI Regulation gains flexibility. 

3. „Foundation model”, „general purpose AI“ and „generative AI“ 

Definitions of "foundation model" in Article 3(1)(1c), "general purpose AI system" in 

Article 3(1)(1d) and "generative AI" in Article 28b(4) were newly introduced, whereby 

only the definition of "general purpose AI system" is contained in the Parliament Draft 

and Council Draft. The definitions of "basic model" and "generative AI" have been 

supplemented by the Parliament. 

The first negative aspect of the Parliament Draft is that the term "general-purpose AI 

system" is defined, although it is not taken up again, i.e. regulated, in any of the 

subsequent articles. Only in recital 60e the term "general purpose AI system" is used 
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once. This may be explained by the fact that the term "general purpose AI system" is a 

"remnant" from the Council Draft, which wants to regulate the "general purpose AI 

system" in particular (cf. Article 4a f. Council Draft). In contrast to the Council Draft, the 

Parliament Draft contains provisions that set requirements for "foundation models" and 

"generative AI" (and not requirements for "general purpose AI systems"). For this reason 

alone, the inclusion of the definition of "general purpose AI system" seems superfluous 

and confusing. In contrast to the definition of "general purpose AI system", the definition 

of "generative AI", which is used in Article 28b(4) of the Parliament Draft, is missing in 

Article 3 of the Parliament Draft. 

Furthermore, the use of the terms "Foundation Model" and "General Purpose AI" 

(GPAI) leads to delimitation difficulties. Both terms are often used synonymously in 

literature and only in some cases the distinction is made that foundation models means 

the underlying AI models, while GPAI describes the ready-to-use AI model embedded in 

software, e.g. GPT-3 or 4 as the basis for ChatGPT. It is therefore also unclear why this 

distinction is proposed by Parliament. 

Foundation models are not supposed to be high-risk AI. But general quality and security 

requirements are to be established, see recital (60g), which are also relatively high (e.g. 

Articles 4a and 28 of the Parliament Draft). Implementation is likely to be difficult for 

providers if only because providers do not know what the foundation models will be 

used for "downstream". A risk assessment without concrete application scenarios is 

unlikely to be validly feasible. 

Pre-trained models developed for a narrower, less general and more limited set of 

applications and not adaptable to a wide range of tasks, such as simple multi-

purpose AI systems, should not be considered as foundation models for the purposes 

of this Regulation, as they are more interpretable and their behaviour is less 

unpredictable, see recital (60 h). Difficulties of delimitation are inevitable here. Criteria 

are lacking as to when a system can only be used for a limited set of applications. 

Simple multi-purpose AI system is not a fixed and sufficiently specified term. For 

example, in the case of Cortana, it is not clear whether it is a GPAI rather than a 

foundation model because Cortana is already a usable end application. 

A new Office for Artificial Intelligence is to be created to monitor and regularly assess 

the legal and administrative framework for foundation models and in particular for 
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generative AI systems based on such models. Recital (60g) and (60h) of the Parliament 

Draft emphasises that there is still a lack of expertise for the conformity assessment 

and testing of AI models (especially foundation models) by third parties. Nevertheless, 

according to Article 28b (2a) and (c) of the Parliament Draft, providers shall consult 

external experts. On the one hand, the notified body does not have sufficient expertise 

for a conformity assessment, but on the other hand, the provider is expected to find 

external experts, who seem to be rare. This may not be a problem for larger companies 

and a market for such external experts is likely to develop. But small providers 

(SMEs/start-ups) will foreseeably be disadvantaged. 

4. Technological neutrality and openness to new technologies and 

application scenarios 

In the Parliament Draft, prohibitions of technologies are partly generalised and 

separated from the intended use. The AI Act should formulate the basic rules for the 

development of AI systems, but remain open to new technologies and application 

scenarios because the field is developing dynamically. Technological neutrality should 

be maintained at all costs.   

General-purpose AI systems and foundation models are conceivable for countless and 

very different uses, e.g. chatbots, advertising generation, decision assistants, spambots 

and translation. The versatility of the techniques and areas of application are also 

reflected in recital (60e). By regulating such technologies - unlike high-risk AI - generally 

and independently of their intended use (see Article 28b of the Parliament Draft), a 

risk of overregulation arises. The fact that the area of research and development is 

excluded, because the obligations of the AI Actprome should only apply when the 

technology is placed on the market or put into operation, makes a lot of sense, but can 

only partially mitigate the risk of overregulation. Without knowledge of the later areas of 

the system’s use, it is difficult for the provider to assess the risks that may arise in the 

subsequent exploitation chain. 

5. Maintaining the risk-based approach 

The Commission's approach should be maintained that, as a matter of principle, no 

regulation takes place as long as there is no justified evidence of a particularly high risk.   
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The regulatory approach in the Parliament Draft for foundation models and generative 

AI deviates from the risk-based approach. It is important to set high quality 

requirements for the foundation models, because they underlie further AI systems, and 

only then problems such as the risk of biased AI systems can be effectively addressed. 

The operator (user/deployer) of the AI system will usually not have the possibility to 

view the underlying training data or to understand the decisions made. 

However, the relationship of the newly introduced data governance measures for 

foundation models (Article 28b para. 2 lit. b of the Parliament Draft) to Article 10 of the 

Commission Draft has not been clarified. Do the same or different data governance 

measures apply here? 

According to Article 4b (1) of the Council Draft, it should be sufficient that the system 

can be used as high-risk AI systems or as a component of high-risk AI systems to have 

to meet the requirements for high-risk AI systems. Admittedly, these requirements are 

only to apply once the Commission has adopted an implementing regulation adapting 

the requirements of Title III, Ch. 2 to GPAI accordingly (and others, if necessary, under 

Article 4b(5)). However, it is doubtful whether this sweeping classification will 

significantly alleviate the burden. For start-ups and SMEs, exceptions should apply 

according to Article 55a para. 3. 

At the very least, the requirements of Article 28b regarding risk identification, testing and 

transparency should be formulated in such a way that they are limited to foreseeable 

risks, insofar as the provider does not yet know the later areas of use of the foundation 

model.  

One solution would be to impose the risk assessment obligation on the party that 

determines the purpose of the AI system, i.e. usually the operator. The Parliament Draft 

takes this approach with regard to the fundamental rights impact assessment in Article 

29a. In contrast, the provider of a foundation model according to Article 28b of the 

Parliament Draft must meet high compliance requirements with regard to risk 

identification, testing and transparency. The requirements for providers and operators 

may lead to duplications, e.g. Article 28b para. 2a and Article 29a lit. e), g) and h). 

The Council Draft does provide in Article 4c a solution to the problem imposed by Article 

4b by not applying to the provider of GPAI if they explicitly contractually exclude the use 

for all high-risk applications by the operator, provided that the disclaimer has been 
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concluded in good faith and the provider has no indications of possible misuse. While 

this approach principally is correct, it will lead to legal uncertainty because it is unclear 

when there is evidence of misuse. Both the Council's and the Parliament's approach will 

ultimately lead to foundation models/ general purpose AI systems being partially 

regulated like high-risk systems, although this is precisely not the intention of the 

Parliament according to recital 60g. This will complicate the entrance into the market for 

small providers. 

Overall, one solution could be to focus the obligations of the providers of foundation 

models on designing their models in such a way that the operators of AI systems using 

these foundation systems can fulfil their obligations under the AI Act. This includes, in 

particular, information and transparency obligations, but also the obligations otherwise 

mentioned in Article 28b, insofar as one can fulfil them without knowledge of the 

obviously unknown context of use. This leads to the fact that the developers of 

foundation models are only imposed those obligations that they can fulfil. The providers 

of foundation models should be able to further limit these obligations by restricting the 

use of their models contractually or in some other secure way and thus, for example, 

prohibit the use of their models in high-risk systems. 

The Parliament also acknowledges in recitals (60g) and (60h) that there are many open 

questions related to the further development of generative AI systems. In recital (60h), 

the Parliament's draft provides for periodic assessments of the legal framework. 

However, an impact assessment on the new regulations for GPAI/foundation 

models should be carried out in advance - as for the original Commission draft. 

With regard to Parliament's amendment 213 (Article 4a new) to establish general 

principles for all AI systems, problems are foreseeable in implementing the 

requirements, according to which, among other things, human supervision and 

transparency (explainability) must be ensured. This could hinder innovation, as the 

considerations of generative AI systems in particular are not or only with difficulty 

comprehensible (so-called black box phenomenon). Humans can check whether the 

output of the AI system corresponds to the desired result, but they cannot logically 

deduce how the AI system arrived at the output. We suggest that the newly inserted 

Article 4a should only be applied to high-risk AI systems in accordance with the risk-
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based approach (already regulated in Article 13), because otherwise all AI providers will 

face constant pressure to justify themselves. 

The provision proposed by Parliament in Articles 8(1a) and 82b, according to which 

guidelines for the fulfilment of the requirements for high-risk AI systems are to be 

drawn up, is to be welcomed. However, as long as these are not available, the 

requirements for high-risk AI systems under Title III, Chapter 2 (Article 8-15) should not 

be too detailed; in particular, the assessment of the broad risk criteria of rule of law, 

democracy and environment will pose difficulties for addressees. The requirements 

should be supplemented with formulations such as "as far as technically possible" (e.g. 

with regard to transparency requirements, Article 13 para. 1), "proportionate" and "to the 

best extent possible". An example is Article 8(2) of the parliamentary draft, according to 

which only reasonably foreseeable abusive uses of the AI system have to be taken into 

account when complying with the requirements of Article 9-15. In general, it is 

questionable to what extent it is expedient to prescribe what are likely to be highly 

speculative impact assessments with regard to the rule of law, democracy and the 

environment. The changes proposed by the Council to facilitate cooperation between 

providers and operators seem reasonable. 

A catalogue of criteria should be developed that precisely defines when a system 

poses a high risk or should even be banned. The current approach seems arbitrary. 

One approach here could be an Algorithmic Impact Assessment to enable a user-

friendly self-assessment. 

It is also important that sufficient freedom remains for experimentation with artificial 

intelligence and scientific research. Particular attention should be paid to enabling the 

step from an AI real-lab to real-world use. It must be ensured that the scaling and the 

step into real operation do not face too high hurdles. 

The parliamentary draft provides for a self-classification of AI providers in Article 6 para. 

2, whereby the scope of application of the high-risk provisions can be narrowed down 

according to the actual risk. On the one hand, the classification as a high-risk system is 

thus made less sweeping, but on the other hand, legal uncertainty arises for the 

providers and, according to art. 6 para. 2a, they face fines if they classify their system 

incorrectly. It is therefore crucial that the guidelines provided for in Article 6 para. 2 are 

easy to understand. 
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6. Unfair contractual terms unilaterally imposed on SMEs or start-ups 

The new Article 28a of the Parliament Draft regulates in paragraph 1 that "a contractual 

term concerning the supply of tools, services, components of processes that are used 

or integrated in a high-risk AI system or the remedies of the breach of the termination of 

related obligations” imposed unilaterally by a company on an SME or start-up shall not 

be binding on the SME / start-up if the clause is unfair. 

Article 28a (3) and (4) regulate unfairness and specific prohibitions of terms, 

respectively, mainly in a non-AI-specific manner: 

- Exclusion or limitation of the clause user's liability for intentional or grossly 

negligent acts; 

 

- Exclusion of the SME's / start-up's remedies or of the clause user's liability 

for non-performance of contractual obligations by the clause user; or 

 

- An exclusive right of the clause user to determine the conformity of the 

technical documentation and information supplied with the contract or to 

interpret a contractual clause. 

Under German law concerning general terms and conditions of business, such clauses 

would be invalid anyway. In EU law, however, Directive 93/13/EEC and 2019/2161/EU 

only apply to protect consumers. Only if startups are entrepreneurs, they can eventually 

be considered consumers. As it is very common in the development of AI models that 

the provider is an SME or start-up, general terms and provisions protecting SMEs/start-

ups can foster innovation (see also recital 60a of the Parliament Draft). However, the 

question arises whether such general GTC provisions as Article 28a of the Parliament 

Draft should be located in a regulation with a very specific scope of application such as 

the AI Act. 

Article 28a (3) of the parliamentary draft regulates a somewhat more AI-specific case of 

unfairness: "A contractual term is also unfair if it has the effect of shifting penalties 

referred to in Article 71 or associated litigation costs" being shifted to the SME/start-up 

by the user of the term. Since Article 71 regulates sanctions (fines) but not contractual 

penalties, there must be an editorial error. 
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7. Proportionality to data protection, copyright and other laws 

In amendment 160 (Article 2(5)(a)), the Parliament proposes a clarification that existing 

data protection provisions are not affected by the AI Regulation. The same is 

regulated in recital (60h) with regard to the Regulation on copyright, which is also 

reflected in the AI Regulation in the transparency obligations on the use of copyright-

protected training data (Article 29b para. 4c, Article 52 para. 3 subpara. 2).  

Experience shows that a blanket statement that existing laws remain unaffected leads 

to considerable legal uncertainties, especially with regard to the GDPR, and thus to a 

weakening of the innovative strength of EU companies, as the example of Directive 

2019/770/EU also shows. 

In the longer term, the use of synthetic data in AI training may be an alternative, but the 

approaches are not yet mature. In view of these difficulties, EU companies are already 

in danger of failing at the first step of developing competitive AI models. 

In particular, training generative AI requires immense amounts of data. It is not clear 

how this data can be created without also processing personal data. It is often unclear 

whether there is a sufficient legal basis under data protection law, especially Article 6 

para. 1 sentence 1 lit. f) GDPR. With regard to compliance of data protection 

regulations, the question arises, among other things, how a legal basis is ensured, how 

the information obligations vis-à-vis the data subjects are to be fulfilled and how data 

subject rights can be implemented. It becomes particularly difficult when data sets 

contain sensitive data according to Article 9 of the GDPR, as explicit consent will be 

required. Ongoing investigations by data protection authorities against OpenAI show the 

challenges. 

To the extent necessary for the detection and correction of negative bias in the context 

of high-risk AI systems, Article 10(5) contains a specific legal basis that special 

categories of personal data (Article 9(1) GDPR) may be processed. Such specific legal 

bases should be extended to other categories of personal data and additional legal 

bases (subject to specific safeguards and security measures) and the permission to 

change the purpose for the development, training and testing of AI, especially of 

foundation models and generative AI, should be clarified. 
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Guidelines for compliance with data protection rules in the development of AI systems 

should be established (already in preparation by German data protection authorities at 

the “Datenschutzkonferenz”). It is also recommended to allow exemptions from data 

protection requirements in AI real labs to promote research and innovation, e.g. 

regulation in Article 53.  

An analogy to the processing of personal data by search engines would be conceivable 

for large language models such as ChatGPT, so that the public's legitimate interest in 

information and freedom of expression is taken into account.  

Copyright aspects of generative AI are still partly unresolved. Text and data mining are 

regulated in Directive (EU) 2019/790/EU. It is not yet clear whether there is a need for 

additional regulation. For example, in the case of chat programmes based on large 

language models, pre-existing copyrighted texts are probably not technically copied. 

Rather, the output texts are created on the basis of probability calculation by predicting 

the next word in each case. However, it cannot be ruled out that an output text created 

in this way bears a close resemblance to a pre-existing copyrighted text. Summaries of 

copyrighted texts by AI-based chatbots also raise questions. However, new regulations 

are not recommended at present because of too many ambiguities. 

The Digital Services Act could cover some of the high-risk use cases related to fake 

news and hate speech.  

Regulation 617/2013/EU already sets out requirements for the eco-design of 

computers and computer servers and aims to improve the energy efficiency and 

environmental performance of these products. The feature of environmental friendliness 

could therefore be removed from the risk assessment rules. The methods to be 

developed by the Commission in recital (87a) to determine the environmental impact 

should in any case be made available to addressees in a timely manner. 

The Parliament has proposed a new provision in Art. 82a, according to which gaps and 

overlaps with sector-specific regulations referred to in Art. 75-82 will be analysed by the 

Commission. In the analysis of overlaps and gaps, particular attention should be paid 

to data protection law and copyright law, which are not referred to in Art. 82a so far. 

In view of the rapid development of the technology, it is to be welcomed that according 

to Art. 84 (2) of the parliamentary draft, an evaluation and review of the regulation is to 
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take place every two years. This should uncover any discrepancies or value 

contradictions that come to light, especially between copyright regulations and the AI 

Regulation, and ensure that the rights of other stakeholders (e.g. copyrights) are not 

always subordinated by invoking competitive AI developments. 

8. Avoiding overburdening supervisory authorities 

In many places, it is envisaged that the competent supervisory authorities should 

provide assistance in the form of advice, reviews and guidance, e.g. in the review of 

self-classification by the provider envisaged by the Parliament (Art. 6, 7), in the 

implementation of the obligations for high-risk CI systems under Title III Chapter 2, the 

provision of guidance for GPAIs in Article 4b (5) of the Council draft. It is to be 

welcomed that Council and Parliament have retained the original approach of self-

assessment as the rule and third-party assessment as the exception under Article 43. 

The far-reaching regulations proposed by Parliament and Council in Title VI on the 

rights and obligations of an AI Office ( Article 56b) are intended to support the exchange 

of best practices. In this way, it can be promoted that the necessary know-how for 

regulating this novel and rapidly developing technology exists at a central point. The 

involvement of external stakeholders in the Advisory Board is also useful (Article 58). 

The additions in Title VII lead to more detailed regulations on supervisory authorities 

and their cooperation.   

Nevertheless, the supervisory authorities are likely to be overburdened in a very short 

time (as can also be seen with the data protection supervisory authorities), which may 

lead to bottlenecks and thus to an innovation backlog. Preferably the AI Act must be 

drafted in such a way that it is clearly understandable in itself and does not require the 

guidelines and other regulatory assistance, without which the implementation of the 

regulation is impossible or accompanied by considerable legal uncertainty. Where this is 

not possible, the assistance to comply with the AI Regulation must be available at the 

latest at the time of entry into force. 

As a rule, the addressees of the Regulation should be allowed to conduct a self-

assessment, which (similar to the regulations on data protection impact assessments in 

Articles 35, 36 GDPR) only leads to consultation with the supervisory authorities in 
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exceptional cases. In order to avoid inhibiting innovation, fines should either be reduced 

or be predictable through comprehensible fine criteria. 

The new recital (84a) is appreciated, according to which providers should provide 

internal complaint mechanisms. However, it lacks a right of appeal analogous to Articles 

77, 79 GDPR. It would be desirable if the possibility were created to file a complaint 

directly against the violation of the Regulation (as provided for data protection violations 

in Art. 79 GDPR) and to be supported by a non-profit interest group. 

9. Innovation promotion, AI real labs 

Article 53(1)(e) provides as guidance on sandboxes to be provided by the establishing 

authorities (as does paragraph 1d(a)). The Commission implementing regulations 

provided for in Article 53a to prevent fragmentation of the rules for sandboxes should 

not be available 12 months after the entry into force of the AI Regulation at the latest, as 

provided for in paragraph 2, but already when the Regulation enters into force. It is 

preferable that transparent rules are available immediately and then improvements are 

made over time, rather than running the risk that AI real labs are not truly operational 

until 12 months after the AI Act enters into force because the rules governing their use 

are not yet in place. Approaches to this may be the annual reports on progress, results, 

incidents and recommendations from the operation of the AI reallabs provided for in 

paragraph 5b. We welcome the provision in Article 53(1)(f) that there is a presumption 

of legal compliance of AI systems if the guidelines of the authority operating the AI real 

laboratory have been followed. 

The regulation provided for in Art. 53a(2), according to which all relevant authorities can 

also fully exercise their corresponding tasks and powers in the AI real laboratory, could 

become problematic. It should be ensured that developers are not overburdened by a 

multitude of regulatory actors and possibly conflicting requirements. It would therefore 

be preferable for only the authority operating the AI real lab to serve as the single point 

of contact for developers. It would be conceivable that the interface of the EU 

Commission provided for in paragraph 6 is used for this purpose, with which a single 

point of contact at EU level is to be made available for interaction with all AI real labs. 

This idea can also be found in paragraph 5 with regard to cooperation between 

operating authorities. 
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Not comprehensive enough are the rules in Article 54 for further processing of 

personal data for AI systems in the public interest. The desired result of facilitating the 

processing of personal data in the AI real laboratory is unlikely to be achieved because 

relevant obstacles such as unclear legal bases (see 7. above) and the numerous 

provisions in paragraphs 1(b) to (j) are likely to place too high demands on developers. 

Furthermore, the limitation to public safety, public health, environmental protection and 

critical infrastructure protection is not suitable to enable a vibrant AI start-up culture with 

the help of AI real labs. Article 54 does contain a clarification on permission under data 

protection law. The relationship of Article 54(1) to Article 54(2) and Recital 41, and thus 

to existing Union data protection law, is still unclear. Guidance on the interpretation of 

the requirements for a permissible change of purpose, e.g. the compatibility of 

processing for AI systems with different original purposes, would be desirable. 

The regular evaluation of the AI Act is important (Article 84). However, it should be 

included in paragraph 7 that the aspects of innovation-friendliness and competitiveness 

are also taken into account when assessing the need to amend the AI Act. 


